
LEGISLATIONS NOUVELLES 

* * 

Dans notre Dossier Brevet 1981 - I I , nous avions donné, 
en langue française, une compilation de certaines dispositions 
des législations nouvelles en matière de transfert de technolo­
gie , 

Depuis lors, est intervenu en Arg^entj^ne un changement de 
politique du Gouvernement Argentin qui répond à la situation 
signalée il y a déjà quelques années par le Professeur Aracama 
ZORRAGUIK à savoir qu'en présence des dispositions drastiques 
promulguées par la loi n" 21617 ( déjà assouplies par la loi 
n ° 2 1 . 8 7 9 ) ̂  
Les bailletirs de prooédés nouveaux se refusaient la plupart du 
temps, à les transférer ou à les licencier à 1 ' industrie du pays 
et qxie celle-ci ne disposait plus que de technologies obsolètes. 

Soucieux du retard que cela comportait pour le développe­
ment du pays le Gouvernement vient ( à contre-courant de ce que 
l'on constate, à l'heure actuelle au Brésil) d'opérer une modi 
fication radicale des textes , 

Le 12 Mars 1981, une nouvelle loi ( n° 22 426) a été pro­
mulguée qui lève les barrières mises aux transferts de technolo­
gies , sauf en cas de liens financiers entre parties. 

Depuis lors , les licences et les accords de transferts de 
technologies, ne sont plus sujets à approbation . L'unique obliga­
tion, sauf la réserve exprimée ci.-dessus , est de remettre les 
accords pour information à l'Institut National de la Technologie 
Industrielle - ( anciennement de la compétence du Registre Natio­
nal des licences et Contrats de Transfert de technologie ) . 

Cette nouvelle procédure fait l'objet d'un décret d'appli­
cation n° 580 du 25 Mars 1981 , entré en vigueur le 1er avril 
1981, 

Nous reproduisons une traduction anglaise de la nouvelle 
loi telle qu'elle est communiquée par l'O.N.U.D.I en sa News­
letter n"9 de mai 1981. 



ka a Qonsequenca o f i t s seonomio policy 
fche Ooveniffent of Argentina has changed i t s 
l e g i s l a t i o n regarding the r e g u l a t i o n of 
Transfer of Technology effectlTC 1 April 1981. 
Sinoa the second h a l f of the 1 9 7 0 ' s the 
Argentinian Industrial sector has been going 
through a radical process of restructuring. 
The Ba.in leitavativ of that process has been the 
attempt to di^asticaliy reduce, in a prograiiaied 
fashions the overal l protective syatem in order 
that, the economy as a whole may respond 
t o s i g n a l s of i n t e r n a t i o n a l comparative 
advantages. 

In July 1980, t a r i f f s on a l l goods not 
produced in the country ware e l iminated, a 
maximum t a r i f f o f 55? (SOU of the t a r i f f 
positions had ntminal rates in excess of ^Q0% 
in April 1976) was set for a l l goods made 
locally and i t was decided that this fihould 

b.s raduoed to 20? by igOi*. In March I9SI 
tho government Issued a nm law on teGtaologj' 
transfer which, on par with i t s l iber t J l izat ion 
p o l i c y , . l i f t s a l l r e g u l a t i o n b a r r i e r s on 

• techno,logy transfer except when the supplier 
and recipient coffiptmies ar«i financially linked. 

At the same time, tho application authority 
wa.3 transferred from the National Registry of 
Licsnses and Technology Transfer Contracta to 
the KatloniU. I n s t i t u t e of Industrial Technology 
and aonsequently the R e g i s t r y has been 
dlaaolved. The new .law esfi l ici t ly s ta tes that 
the role of the s t a t s in providing aasiatance 
to local entrepreneurs in the acquisition of 
technology should not be by tha regulation of 
technology transfer but throu^i ths development 
of adequate technology information systems. 

Below we reproduce the Spanish t e x t of 
the new law and a rough u n o f f i c i a l English 
vers ion . The r e g u l a t o r y guidel ines of the 
Argentinian law will be published In the next 
issue of the TIES Naasletter . 



LEGISLATION NOUVELLE 

* * 

SSPAGNE : Voir notre dossier 1981 - II 

Le Ministère de l'Industrie et de l'Energie Espa­
gnol, sous la date du 30 Juillet 1981 a amendé le règlement 
relatif à l'enregistrement des accords de transfert de tech­
nologie tel qu'il était établi à la date du 5 décembre 1973 
par le Ministère de l'Industrie en exécution du Décret n° 
2343 / du 21 Septembre 19 7 3. 

Il est exposé aux motifs : 

Que suite à l'expérience acquise par l'exécution 
du Décret du 5 décembre 1973, il y a matière à modifier 1' 
évaluation des conséquences de la présence de clauses qui, 
en général, sont défavorables et de traiter de manière spé­
ciale, les cas où le Preneur accumule une dépendance tech­
nologique externe qui affectera de façon significative ses 
activités. 

Au surplus, en vu e d'obtenir une connaissance plus 
approfondie du contenu des t r a n s f e r t s , il apparaît désirable 
pour des raisons statistiques que soient présentes à l'Office 
d'enregistrement des transferts de technologie du Ministère 
de l'Industrie et de l'Energie les Contrats d'espèces qui en 
étaient exemptés par le Décret 2 3 4 3/73 . 



ûrdes" af 20 July î9Sl ummüjosi ьЬв ., — 
t ions oaicemlBg wsgliîtrafcion of teehnologS'' 
tnmsfep agrees»3i'ite аз establ ished through ttse 
oröer of U­js Ministry o f ladustry of 3 Deoaelxr 

Sir, 

The esperleüGä galHed iti the applicat ioo o f 
ehe oi-der от? t h e M i n i s t r y o f I n d u s t r y o f 
§ басиЛзг 1973 «oncerßiBg toe in«3Plption of 
teciwîoioa" traftsfor œ n t r a c t a in the Regtatry, 
craa­fieii by Decree 2343/1973-of ЙГ September 
g i v e e grouîîds f o r KKxtlfytng the e v a l u a t i o a 

of the cwtsequances of toe presence of о1шз<зв 
Mhiefa ?ire l a genaraj. imÄi.vcurabls and to t rea t 
In, a a p s c i a l Dianner t h o s e c a s e s where the 
reclp,ift.).c œnçaay I s acaBuxaatj.î­jg aiî estteroai 
tecimological .depeudœae vhich « Ш . s i g n i f i ­
cantly a f f e c t i t s a c t i v t t i e a . FurtherîKjre, 1л 
order to o b t a i n a fusctber knowledige of t h e 
cottteît of the tmjsfer, tfc зрреаг­а deairafc.lé 
f o r s t a t i s t i c a l purposes that be presented to 
the itegistry of Transfer of technology o f tha 
ttLnis'cry o f liidustry sad Eneri>s' coatr&cxa of 
ctua nature eicei"Bd into by the State which by 
Decree 23«3/î973 of 21 September are exempt 
froia the r e g i s t r a t i o n ргооезз. Iii th i s l i g h t 
and as propoaedi. by the General Directorate of 
I n d u a t r l a i Tonovaclon and t e c h n o l o g y , this 
Mialatry Паз deciäeü з з Го11ок.­з: 

F i r s t , the thi.rd pai­agravA of üia order of 
5 Deoefflber 1973 conceraing the tnsci­lption of 
technology t r a s a f e r contracta In the Reglatr/ 
c r e a c e d by Decree 23^3/'¡973 o f SI September 
st ial l be establ ished ш tha followip.g tenait 

Thii­ti 

3.1 Concerning a r t i c l e 5 o f Dfscree ЯЗЧЗ/ 
1973, the Hlalatr," o f Industry and Energy^ or 
the Kinistr/ cofflpetaot In the s a t t e r wil l aak« 
a comprenenaive evaluaticn of the situaticw us 
the sector and o f the characteristics of the 
prooess and product for which the tectaology 
t r a n s f e r r e d 1.3 intended, l a r e l a t i o n to the 
r i ^ i t s and Qblj.gatd,oa3 of the parties to the 
Cüstraat. • , 

3.2 The f o l l o w i n g , i n t e r а П а ^ w i l l be 
regai'tied imtavmratole CQm£tihaS'"or''''asp&jta o f 
the contï"acît„ 

a» to Lind.t the acquis i t ion of techaology 
fnsm other aourct», as well as condition, l i a i t 
or aancei the research, deveiopment or iraiova-
t i o n efforts of the rssoipienfc, to make i t 
obLlgatory te ti­aa­äfsr iwprovaiäenta developed 
by №e r e c i p i e n t in tha taehriolosi­ transferred 
through Che contract or to condition the 
u t i l i z a t i o n of the knowiedge not patented once 
the v a l i d i t y of the contract has expired. 

b. to trnnafer a technology for which there 
i.3 proven capacity of r a t i o n a l deliver"/ witlî 
o q u i v a i e n t q u a l i t y and r e l i a b i l i t y , o r я 
tectmobsy considered poUutant wwat^ Ышт> 
t e c h n o l o g i e s e x i s t o r a t e c h a o l c i g y Hhioh 
involvea energy v a s t a g a or which u t i l i z e s 
Imported a a t e r l a l o r components i n s t e a d o f 
national substitute products. 

<>• to prohiöifc, l i m i t , gasgrapalcal ly in m 
««•ssaive manaw, or not auttoris» a o e e i f i e a l l y 
with res5,ie<îï, to с е г Ш я a.reaa, the export o f 
t!ia gcods pr̂ oducvsa hy the r é c i p i e n t , as W u as 
to ttsaiîe o b l i g a t a r y the a a q u i a t t i o f t aC raw 
œatarial or ca­ffipoaents arid othsr илагинхИлЬв 
цоайа or equipaK­2at .CVobj the mxmtBCTQp or of 
suppliers ffiöfitiotied irs бйа coRtraot . 

d. t o impose the use of t r a d e namea r a g -
f«I by the traaaferrer in Spaia, as well aa 

to est;a.bLlsh the r ight o f tkie t r a t i s f e m î r when 
not obtalRed a a r l i e r through o t h e r means to 
iiîttirvene acntr*ol or condition­ t t » mnageaienc 
o f the r é c i p i e n t company or i t a s t r a t e g y of 

or d i v e r s i f i c a t i o n . 

e„ to impose caymane.3 substant ia l ly higher 
thai! thoäe aonm'JJly praatl^ed in the rarket in 
s l a t l a r circuatstancea or to impose lainimum 
ixiymerita when the payaenta are based on royalty 
r a t e s proportional to ttie rata of activity l a 
i a differ­ent expressions. 

f. to e a t a b l i a h payments through r o y a l t y 
r a t e s preportlosial to the level of production, 
•without deduction of the ^ralue of iha products 
or co»BC«ent3 supplle;! by the t rans fer rer and 
incorporated in the produotilon process to which 
the transferred technology m applie<d, or not 
to exciuuu the. bi l l i i ig corresponding to pro-
duefcion l i n e s not a f f e c t e d by the acquired 
technology. 

g. to impoasä ail imppropriate duration of 
the c o n t r a c t or o f i t s d i r e c t consequences , 
e i t h e r because o f i t s siiortness or because of 
i t ^ prolorj jation, or to extend the v a l i d i t y of 
the oontracr, or i t s inscr ipt ion i a the Registry 
without t h s I n t r o d u c t i o n of iiaprovemeats in 
the torvja o f the contract , 

h. to r e q u i r e t h a t the v e r s i o n of the 
contract in tha foreign. ].rary.5uage I s to prevail 
i n i t s I n t e r p r e t a t i o n • w e e n the c o n t r a c t has 
been s.igced ia other latiguages than Spaalsh. 

3.3 in thoise oases where the r e c i p i e n t 
coDipany haa accumulated an e x t e r n a l t echno­
l o g i c a l или tradei­nark desiendence ­«rhich a f f e c t s 
more than 30% o f i t s turnover the procedure 
vfiJJ, be as fol lows: 

a . the possible r e s t r i c t i v e c l a u s e s , 
l i m t a t i o n a and abuses of the contract will be 
analysed. 

b . the a f f e c t s derives! from the e x t e r a a l 
techfiology dependeice vrill be exsiuiGed, on the 
b a s i s of a programme vmich t h e r e c i p i e n t 
enterprise wlU undertake to develop and which 
«111 aontributa in a consldei­able rramer to the 
aissmi lat ion o f ttie received technology in the 
t e c h j i o l o g i c a l davelopKens o f the concerned 
sscitep of the industry as a whole. 

Co I t v a i l also be netjessary to take • l a t o 
aectjunti tiss act ion • i n i t i a t e d or to be initiated 
by the r e c i p i e n t company with regard to the 
u t i l i z a t i o n o f n a t u r a l r e s o u r c e s , i m p o r t 
a u b s t i t u t i o a , the development of e x p o r t s in 
t e r a a of t h e i i ­ v a l u e added , t h e c r e a t i o n 
o f Jobs , energy savijig, reduction o f pollution 
and o f l a n d s c a p e d e t e r i o r a t i o n and o t h e r 
e lements ublch w i l l c o n t r i b u t e towards the 
attaiJittent of the p r i o r i t i e s of Spanish indus­

'ts'la.1 роИсу, 

. S e c o n d , t o t h e o r d e r of December 1973 
m e n t i o n e d labova s h a l l be added a a e v e n t h 

iph raadiag hSi follows: 

The teehnolog­y t r a n s f e r o o n t r a e t a entered 
I n t o by the S t a t e which by a r t i c l e zvo o f 
Decree 23^3/1973 o f 21 September are exempt 
from the process of inscr ipt ion in the Registry 
s h a l l however be presented f o r s t a t i s t i c a l 
pwrpoaea to the General. Directorate of Iiidua­
t r i a l tooosratj.on and Tedmolosy, 

liij,rd5 'dvi n­sglstration o f valid contracta 
w i l l be taalatained aa i t s tands u n t i l the 
perifxS of thel.r v a l i d i t y baa (Sjpired at ­^ich 
tim and for the purpose of «Jtt«wion they w i l l 
ba cons idered under She newly e s t a b l i s h e d 
«»•«8. . 



a coinparative study 

In an era in which western industrial nations and Japan are so heavily dependent upon 
technological innovation for their economic survival, the effect of legal rules upon scientific 
endeavours should not be overlooked. One of the most important problems upon which law is 
brought to bear is that which concerns the proprietary rights which inevitably attach 
themselves to patents and inventions: who owns and controls an invention — the inventor or 
his paymaster? Another question no less important is that of whether (and, if so, how) the law 
may realistically be utilised so as to stimulate inventors, the predominant majority of whom are 
employed by others, to make inventions and to disclose them for the ultimate benefit of all. 

This study contains an introductory explanation of the nature and significance of employee-
invention problems, together with accounts of the national laws of six developed capitalist 
economies. From it the reader may see that, while the problems faced by each of the six 
countries are much the same, the solutions which they adopt may be radically divergent. The 
economic performance of each of these countries in the future may provide some indication as 
to which set of legal solutions is the most effective. 
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