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~ REMBOURSEMENT DE LA TAXE DE RECOURS (NON)
- RETRAIT DE L'APPEL
~ DEFAUT DE DEPOT DE MEMOIRE EXPOSANT LES MOTIFS DU RECOURS




II.

Les faits :

18 décembre 1985

19

10

Le

février 1986

la section de dépdt rejette une requéte

en restitutio in integrum ;

le demandeur dépose un acte de recours et
acquitte la taxe de recours ;

aucun mémoire exposant les motifs du

recours n'est produit ;

avril 1986 ¢ le demandeur retire son recours et
présente une requéte en remboursement de
la taxe de recours ;

février 1987 : la Chambre de recours rejette la requéte

en remboursement de la taxe de recours.

droit :

A)

le probléme :

a) les prétentions :

b)

le requérant fait valoir que :
le remboursement de la taxe de recours est de droit parce
que, du fait de la non production du mémoire exposant les

motifs du recours, le recours est inexistant

énoncé du probléme :

la taxe de recours est-elle remboursée, si le requérant
retire expressément son recours et ne produit pas un mémoire

exposant les motifs du recours ?




B) la solution :

a) énoncé de la solution :

"Une taxe de recours ne peut étre remboursée si, aprés le
dépbdt, en temps utile, de l'acte de recours et le paiement,
en temps utile, de la taxe de recours, l'appel est retiré
avant 1l'expiration du délai pour déposer le mémoire exposant

les motifs du recours".

b) commentaires de la solution :

La Chambre de recours juridique confirme une jurisprudence
bien établie : la taxe de recours acquittée dans le délai de
deux mois (article 108, 2€ phrase CBE) n'est pas

remboursée, si 1'appel est explicitement retiré
ultérieurement ou/et si le mémoire exposant les motifs du
recours n'est pas produit (cf. dans le méme sens, T 41/82,
JO OEB 1982, p. 256 ; T 13/82, JO OEB 1983, p. 411 et

T 89/84, JO OEB 1984, p. 62). Si l'acte de recours est
présenté et la taxe de recours, acquittée en temps voulu, le

recours est réputé formé ; le défaut de production du

mémoire exposant les motifs a pour effet de rendre le

recours irrecevable (régle 65(1) CBE). Les cas d'ouverture

de remboursement de la taxe de recours sont fixés
limitativement 4 la régle 67 CBE*. La formulation
restrictive de ladite régle est en contradiction flagrante
avec la conception selon laquelle la Chambre de recours a un
large pouvoir d'appréciation en ce qui concerne le
remboursement de la taxe de recours (cf. point 2 des motifs

de la décision).

* Régle 67 : Le remboursement de la taxe de recours est ordonné en cas
de révision préjudicielle ou lorsqu'il est fait droit au recours par la
Chambre de recours, si le remboursement est équitable en raison d'un
vice substantiel de procédure. Le remboursement est ordonné, en cas de
révision préjudicielle, par 1'instance dont la décision a été attaquée

et, dans les autres cas, par la Chambre de recours.



Europidisches Patentamt European Patent Offica Office européen des brevets
Beschwerd ek amsmarn Bosrds of Appaal Chambres de recours

Verb tfentilchung Im Armsblatt  Ja/Nein
Publication in the Official Journal Yeu/No
Publicatlon su Journal O¥lcls! Oui/Non

Aktenzeichen / Case Number / N2 du recours 3 J 12/86
Anmeldenummer / Filing No / NC de la demande : 83 900 239.1

VerdHentlichungs-Nr. / Publication No / N® de ls publicstion : WOBB/O 1918

Bezeichnung der Erfindung: Rotatable shell cutter with indexable cutting
Title of invention: inserts
Titre de 'invention :

Klassifikation / Classification / Classement : 5 23 R 41/02, 51/00
ENTSCHEIDUNG / DECISION
vom/of/du g vepruary 1987

Anmelder / Applicant / Demandeur : . Linville, Kevin D.

Patentinhaber / Proprietor of the patent /
Titulaire du brevet ;

Einsprechender / Opponent / Opposant :

Stichwort / Headword / Référence :  Shell cutter/LINVILLE
EPO/EPC/CBE Rule 67

Kennwort / Keyword / Mot clé : “Reimbursement of appeal fee" - "Withdrawal of
appeal” = "No filing of statement of grounds of appeal”

Leitssiz / Headnote / Semmalre

An appeal fee cannot be reimbursed if after a notice of appeal has
been duly filed and the appeal fee has been duly pald the appeal 1s
withdrawn before the expiry of the pericd for filing the statement
of grounds of the appeal.

EPAJEPOSOEDB Form 3030 10.68



Européisches European Patent Office europeen
Patentamt Office des brevets

Beschwerdekammaern Boards of Appes! Chambres de recours
Case Bumber : .J 12/86

pPECISIOHN
fagal Board of Appeal

& February 1987

' Appellant = tinviile, Kevin D.,
62 Sturm Road,

Huntington, WV 25705
UEA

cabinet Plasseraud
84, vue 4d'dmsterdam
F-75009 Paris

Decision under appeal @ Decision of the Receiving Section of
{ the BEuropean Patent Office

dated 18 December 1985, refusing &
request for re~egtablishment of
rights under Article 122 EPC.

Composition of the Board :

Chairman ¢ P. Ford

Member ¢ R. 8chulte
e

Member g 5.




w 1 = J 12/86

Sumnsry of Facts and Submigsions

I. In a decision of the Receiving Section dated
18 December 1985, an application for re-establishitent of
vights in respect of European patent application
No. 83 900 239.1 was refused. By a telex dated 19 February
1986 the Appellant by his representative filed an appeal
against this decision. The telex was confirmed by a letter
dated 19 February 1986, and the appeal fee was paid in due

time .,
IT. No statement of grounds of appeal was filed.

I1¥. By a letter dated 10 April 1986 the representative of the
Appellant stated that “The appeal against the decision
rejecting the request for restitutio in integrum is hereby
withdrawn”. In the same letter it was further requested
that the appeal fee be refunded, because “"no brief
gsupporting the appeal has been filed and consequently the

appeal will be considered as without existence”.

IV. By a letter dated 20 May 1986 the Registrar of the Board of
Appeal acknowledged receipt of the appeal filed by the
telex dated 19 February 1986, and of the letter dated
10 April 1986 by which the appeal was withdrawn. In
relation to the request for refund of the appeal fee, the
Appellant’'s attention was drawn to Decision T 89/84 »
"Reimbursement. of appeal fees/TORRINGTON", OJ EPC 11/1984,
page 562,

Reagong for the Decision

1. According to Rule 67 EPC an appeal fee shall be reimbursed
either in the event of interlocutory revision {(under
Article 109 EPC), or if the Board of Appeal deems an appeal

to be allowable, 1f such reimbursement is equitable by
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reason of a substantial procedural violation. Interlocutory
revision did not take place and the appeal cannot be

allowed. There is therefore no basis in Rule 67 EPC for

ordering refund of the appeal fee in the present case.

In the “Torrington" decision identified above, the Board of
Appeal referred to two earlier cases (T 41/82
“Reimbursement of appeal fees/Sandoz", 0J EPO 7/1982,

page 256, and T 13/82, "Statement of Grounds of
Appeal/BBC", OJ EPO 10/1983, page 411) in each of which no
statement of grounds of appeal was filed in due time, and
in each of which it was held that the appeal fee could not
be refunded. In all these cases it was considered that the
restrictive language of Rule 67 EPC is plainly inconsistent
with the idea that a Board of Appeal has a wide discretion
to order reimbursement of appeal fees. In the Torrington
case litself it was in effect held that whatever the reason
for the failure to file a statement of grounds of appeal,
once the notice of appeal has been filed no refund of the
appeal fee is possible.

In the present case the Appellant has submitted that the
appeal fee should be refunded because the conseguence of
the failure to file a statement of grounds of appeal is
that the appeal should be considered as never having
existed. Clearly, if an appeal fee of DM 680.00 had been

paid in respect of an appeal which had never existed, the
payer would be entitled to have that appeal fee paid back
to him. However, that is not the present case. As soon as
the notice of appeal was filed in due time (which, in
accordance with Article 108 EPC, requires also that the

appeal fee has been paid), an appeal was in existence.

The consequence of the failureto file a statement—of
grounds of appeal in due time is not that the appeal is
regarded as without existence, but merely that under
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Rule 65 EPC the appeal must be rejected as inadmissible.
Consequently, by virtue of Article 110(1) EPC the appeal
cannot be examined by the Board of Appeal in respect of its

allowability.

The consequence of the withdrawal of the appeal by the
Appellant, before the expiry of the prescribed four month
period for filing a statement of grounds of appeal, is
again not that the appeal can be regarded as without
existence, but that the appeal is withdrawn from
consideration by the Board of Appeal, and therefore cannot
be examined either for admissibility or for allowability.

In such a case, the appeal existed until it was withdrawn.

In the Board's view, once an appeal has been filed in
accordance with Article 108 EPC and has therefore come into
existence, the only power to order reimbursement of the
appeal fee is that. provided by Rule 67 EPC. Since as
discussed in paragraph 1 above, Rule 67 EPC provides no
basis in the present case for ordering reimbursement, in
the Board's judgement it has no power to order re-
imbursement of the appeal fee as requested by the

Appellant.

Although the present appeal was withdrawn from
consideration by the Board of Appeal in respect of
admissibility and allowability, the Board of Appeal has
issued this Decision in the exercise of its inherent power
to decide any application made to it which arises out of

the appeal (following Case T 41/82, mentioned above).
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Crder

For these reasons, it has been decided thatb:

The application for reimbursement of the appeal fee made in the
Appellant’'s letter dated 10 April 1986 is rejected.

The Registrar: The Chairman:

J./%
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