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ORDER

Summary of procedure and facts

On 13 and 14 November 2023, Abbott (hereinafter the “Applicant”, Defendant in the main pro-
ceedings) on behalf of all the defendants lodged a confidentiality Application under R. 262A and
R. 262.2 RoP related to some information mentioned in their Statement of Defence (hereinafter
“SoD”) dated of 14 November 2023 in the infringement main proceedings (ACT_546446/2023) in-
it iated by DexCom (hereinafter the “Respondent”, Claimant in the main proceedings).

By preliminary orders delivered on 27 and 28 November 2023, the Judge rapporteur invited the
Respondent to provide written comments on the Applicant’s confidentiality request .

On 5 December 2023, the Respondent lodged its written comments.

Parties’ arguments

The Applicant seeks that:

- under R. 262-2 RoP: the information, which is redacted in the Defendants’ Redacted Statement
of Defence shall be kept confidential and shall not be disclosed in the public register.

-under R. 262A RoP:

1)The access to the information, which is redacted in the Defendants’ Redacted Statement is re-
stricted on Claimant’s side to the Claimant´s attorneys of record as identified in the Statement of
Claim and no more than two natural persons from the Claimant, who shall be named to the Court
and the Defendants in writing, in the alternative, a respective group of persons, the size of which
is to be determined by the Court, who are to be named by the Claimant to the Court and the
Defendants in writing.

2) Until a final confidentiality order is issued by the Court, access to the Confidential Information
is limited to the Claimant’s attorneys of record as identified in the Statement of Claim personally.

3) The persons referred to in 1. above shall treat the Confidential Information strictly confidential,
also within their own firm / company, and shall not disclose the Confidential Information to any
third parties. The Confidential Information must not be used or disclosed outside these proceed-
ings. These restrictions shall continue to apply also after the final termination of these proceed-
ings.

4) The restrictions in 1. and 2. above shall not apply if and to the extent that the obligated party
has obtained knowledge of the Confidential Informat ion independently of the disclosure in these
proceedings. Furthermore, the orders in 1. and 2. above shall no longer apply, if and to the extent
they are declared void or inapplicable in a final and binding decision of a competent court.

5) In the event of a breach of the above orders, the Court may, at the request of the Defendants,
impose a fine of up to € 250,000 in each single case of a breach.

In reply to the five preliminary orders issued by the Judge Rapporteur pursuant to Rule 262.5 and
Rule 262A.4 RoP invit ing the Respondent to comment on these Applications, the Respondent sub-
mits:
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-He does not object to the Applicant’s request (under R. 262.2 RoP) not to disclose the redacted
information in the public register,

-The Respondent contests the request under R. 262A RoP as regards to the extent of the restricted
access, arguing that the access to the outside counsels must be extended to the law firms level,
taking into account that these proceedings are part of a global dispute which require coordination
between Respondent’s law firms.

The Respondent asks also for an authorization to access:

- to experts and witnesses involved in these proceedings;
- and to three natural persons from the Respondent ’s side, namely:

o
o
o

The Respondent notes that these three above persons were also part of the confidentiality club
which was set up in the UK on 19 April 2022.

Finally, the Respondent requires the revision of the fine to the amount of 10.000 Euros in case of
breach of the confidentiality obligation.

Legal grounds

EU Directive 2016/943 on Trade secret provides in its Article 9.3: “When deciding on the measures
referred to in paragraph 2 and assessing their proportionality, the competent judicial authorities
shall take into account the need to ensure the right to an effective remedy and to a fair trial, the
legit imate interests of the parties and, where appropriate, of third parties, and any potential harm
for either of the parties, and, where appropriate, for third parties, resulting from the granting or
rejection of such measures.”

Article 58 UPCA foresees that: “To protect the trade secrets, personal data or other confidential
information of a party to the proceedings or of a third party, or to prevent an abuse of evidence,
the Court may order that the collection and use of evidence in proceedings before it be restricted
or prohibited or that access to such evidence be restricted to specific persons.”

Rule 262A.6 RoP on Protection of Confidential Information states that: “The number of persons
referred to in paragraph 1 shall be no greater than necessary in order to ensure compliance with
the right of the parties to the legal proceedings to an effective remedy and to a fair trial, and shall
include, at least, one natural person from each party and the respective lawyers or other repre-
sentat ives of those parties to the legal proceedings.”

Grounds in the present case

I. The request for confidentiality under R. 262.2 RoP

The Applicant requests that its Statement of Defence not be disclosed in the public register. The
Applicant provides as specific reasons for such conf identiality the fact that some of the information
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contained in the Statement of Defence is highly sensitive internal information not available neither
to the public nor to individual persons outside the Applicants’ organization.

This request is not contested by the Respondent.

Therefore, considering that the Applicant’s Statement of Defence contains information regarding
notably sales figures and revenues, which are indeed sensitive information, the Court considers
that there are sufficient reasons not to disclose the Confidential information in the public register
pursuant to R. 262.2 RoP.

II. The request for conf identiality under R.262A RoP

The Respondent accepts in principle the restriction of access to the information contained in the
Statement of Defence pursuant to R.262A RoP, although it notes that part of the information which
is the subject-matter of the present Application has already been disclosed before three German
national proceedings (see exhibits R01, R02 and R03), without any confidentiality obligation. That
said, considering the competitive relationship between the parties, the Respondent accepts the
principle of a Redacted SoD, provided that the access to the information offered to the Respondent
is broad enough to ensure a fair trial.

For that reason, the Respondent contests the modalities of the access to information designated
as confidential by the Applicants, in particular the modalities regarding the number of persons
allowed to have access to the Unredacted SoD, and the amount of the applicable fine in case of a
breach.

The Respondent legitimately considers that the following elements have to be taken into ac-
count:

-in the main proceedings (infringement action initiated by the Respondent), the Respondent  has
only two representatives of record in the Statement of claim whereas the defendants have 11
representatives identified in their Statement of defence.

Pursuant to Article 9.3 of the EU Directive on Trade Secrets, the Court, when deciding on the
measures to protect confidential information, shall take into account the need to ensure a fair trial
and any potential harm for either of the parties resulting from the granting or refusal of such
measures.

Therefore, considering on the one hand the disproportionate number of representat ives on each
of the parties’ side, i.e. two against eleven representatives and on the other hand the fact that
other attorneys that might work on the Respondent’s defence are bound by strict professional
obligations to protect confidential information, it would be unfair to restraint the access to only
the representatives identified in the Statement of claim.

Also, the proceedings at hand are part of a global dispute, involving parallel proceedings before
the UPC, concerning the same product, namely “Free Style Libre 2” and “Free Style Libre 3” which
require coordination between the Respondent’s law firms, i.e. Bird&Bird AARPI France and Quinn
Emmanuel Urquhart & Sullivan LLP, Germany. More precisely, in order to ensure the right to an
effective remedy and to a fair trial, within the UPC divisions, a coordination of responses, between
the teams is needed when they refer to the same product.
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Moreover, considering that proceedings within the UPC require assistance from employees such
as administrative and IT, it would be necessary and appropriate to authorize access to the “Legal
team” as designated in the CMS provided that they sign a Non-Disclosure Agreement.

Lastly, while it is necessary and appropriate to extend access to parallel pending proceedings
within the UPC, allowing the extension of access to the Respondent’s law firm involved in national
proceedings in Europe (i.e. Bird&Bird Spain, UK, Quinn Emmanuel Germany), and in the US would
weaken the efficiency of the confidentiality measure. Hence, to ensure a fair trial, access to the
Confidential Information shall be extended to:

-The representat ives of the Respondent as identified in the Statement of claim and their “Legal
team” as designated in the CMS in charge of the proceedings at hand;

-The representat ives of the Respondent as identified in the Statement of claim and their “Legal
team” as designated in the CMS in charge of the UPC parallel proceedings involved in another
action pending before the Paris LD (n° 583778/2023) and the pending proceedings before the Mu-
nich LD (n° 583791/2023 and 547520/2023),

-  the witnesses and experts that the Respondent w ill involve in the present case in order to reply
to the Applicant’s counterclaims, provided that they sign a Non-Disclosure Agreement (NDA), and

- the three natural persons named by the Respondent in their written comments as members
who are already part of the confidentiality club set up in the UK on 19 April 2022 (see exhibit 12
from the Respondent’s written comments).

This extension of access is in accordance with the proportionality principle, as the group of persons
determined above is appropriate in the case at hand and sufficient to preserve efficient protection
of the confidential information mentioned in the Applicant’s SoD.

Finally, to ensure the efficiency of the confidentiality order, the Respondent accepts that a breach
of confidentiality should be subject to a fine. However, the Respondent considers the amount re-
quired, i.e. up to 250 000 euros for each single case of breach, to be disproportionate, since a
significant part of the information has already been disclosed in the previous national proceedings
in Germany (see exhibits R01, R02, R03).

In the view of the Court, considering that part of the Confidential Information has already been
disclosed without a confidentiality restriction, a lower amount for the fine would sufficiently pro-
tect the legit imate interest of the parties in case of a breach.

Therefore, a fine of 50.000 euros is reasonable in case of a breach of this confidentiality Order.

Given that this order is a final order on the confidentiality request, a preliminary order as re-
quested in point 2 of the Respondent’s Application is not necessary.

FOR ALL THESE REASONS,

THE COURT OF FIRST INSTANCE – PARIS LOCAL DIVISION

orders that:

1. The information, which is redacted in the Applicants’ Statement of Defence, shall be kept confi-
dential and excluded from public access.
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2. The access to the information that is redacted in the Applicants’ Redacted Statement of Defence
according to Annex 1 to this applicat ion (“Confidential Information”) is restricted on the Respond-
ent’s side to the representatives of the Respondent as identified in the Statement of claim and
their “Legal team” as designated in the CMS in charge of these proceedings (further to them having
signed a Non-Disclosure Agreement to comply with this confidentiality order), the representatives
of the Respondent as identified in the Statement of claim and their “Legal team” as designated in
the CMS in charge of the UPC parallel proceedings involved in another action pending before the
Paris LD (n° 583778/2023) and the pending proceedings before the Munich LD (n° 583791/2023
and 547520/2023) (further to them having signed a NDA to comply with this confidentiality order),
the three natural persons named by the Claimant, that is to say 

, as well as experts and witnesses (further
to them having signed a Non-Disclosure Agreement to comply with this confidentiality order).

3. The natural persons named by the Respondent shall treat the Confidential Information as
strictly confidential within their own company.

4. The persons referred to in 2. shall not disclose the Confidential Information to any third par-
ties. The Confidential Information must not be used or disclosed outside these proceedings nor
the parallel UPC proceedings n° 583778/2023 (Paris LD), and n° 583791/2023 and 547520/2023
(Munich LD). These restrictions shall continue to apply after these proceedings have ended.

5. The restrictions in 2. to 3. above shall not apply if and to the extent that the obligated party
has obtained knowledge of the Confidential Information independently of the disclosure in these
proceedings. Furthermore, the orders in 2. to 3. above shall no longer apply, if and to the extent
they are declared void or inapplicable in a final and binding decision of a competent court.

6. In the event of a breach of the above orders, the Court may, at the request of the

Applicants, impose a fine of up to € 50.000 for each single case of a breach.

7. The present Order may be appealable according to R. 220.2 RoP, or may be reviewed by the
panel according to R. 333 RoP.

Delivered in Paris, on 19 December 2023.

C. Lignieres, Judge-rapporteur.

ORDER DETAILS

 Final order in ACTION NUMBER:  ACT_546446/2023
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