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Einheitliches Patentgericht
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Final Order
of the Court of First Instance of the Unified Patent Court,
issued on: 02/06/2025

HEADNOTES

1. If a time limit provided for in the Rules of Procedure or set by the court has been missed, the
party may only file an application for restitutio in integrum pursuant to R. 320 RoP, which
takes precedence over R. 9.3 RoP.

2. The standard of care under R. 320.1 RoP is to be interpreted autonomously. Due diligence
("all due care"/"toute la viglance nécessaire") is generally satisfied if the party has taken all
reasonable precautions to enable it to meet the deadline.
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PATENT IN DISPUTE

Patent No. Owner

EP2201740 Lionra Technologies Ltd.

DECIDING JUDGES:

This decision was issued with the participation of presiding judge Klepsch, legally qualified judges Dr
Schilling as judge-rapporteur and Agergaard, and technically qualified judge Dr Keller.

SUBJECT OF THE PROCEEDINGS:

Application for extension of time limit, alternatively re-establishment of rights, R. 9

and R. 320 RoP BRIEF SUMMARY OF THE PROCEEDINGS:

The Chamber concluded the proceedings at first instance with its decision of 19 February 2025. In
accordance with point lll. of the operative part, it ordered that "[o]f the costs of the proceedings [...]
the Claimant shall bear 40% and the Defendants 60%". The decision is not final, as the Claimant
lodged an appeal on 17 April 2025 (APL_18930/2025).

On 19 March 2025, the defendants filed an application for the determination of costs pursuant to R.
150 RoP (App_13685/2025). In a document dated 27 March 2025, the Claimant filed an application
for the determination of costs pursuant to R. 150 RoP (App_15211/2025) and an application for a
subsequent extension of the deadline pursuant to R. 9.3(a) RoP, or alternatively for reinstatement
pursuant to R. 320 RoP (App_15203/2025 and 15209/2025).

The Claimant has argued that due to an oversight by an experienced paralegal from the litigation
secretariat of the Claimant's representatives' law firm, who has always been reliable in recording
deadlines, the deadline under R. 151 RoP for filing an application for the determination of costs was
not noted and was therefore missed. This was despite the fact that the time limit of R. 151 RoP is
contained in a time limit overview on which the law firm's time limit recording is based, which exists
specifically for UPC proceedings and must be observed. The Claimant's counsel had learned that the
Defendant had apparently filed an application for determination of costs by e-mail from the Litigation
Secretariat of the Registry dated Thursday, 20 March 2025, 12:26 a.m., with which a notification from
the CMS dated 09:45 a.m. of the same day had been forwarded.

The Claimant included excerpts from the Chancery Manual in the application dated 27 March 2025.
The recording of deadlines is based on the four-eyes principle and is subject to random checks by the
partners, including the Claimant's authorised representative. These were carried out regularly, at
least weekly. Employee #1 was responsible for noting the present deadline. Employee #2 was
responsible as the second pair of eyes and verifier. She had checked the recorded deadlines (appeal
deadline pursuant to R. 224.1(a) RoP; deadline for the statement of grounds of appeal pursuant to R.
224.2(b) RoP) and marked them as correctly calculated. It had not noticed that the time limit
pursuant to R. 151 RoP had not been recorded. The fact that the Litigation Secretariat was familiar
with the R. 151 time limit for the application for reimbursement of costs could be demonstrated by
another, earlier UPC proceeding, whose internal action number begins with

"510" and ending in "3" (see Annex K 21). With regard to the background of their persons and the
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Claimant relies on the affidavits submitted by employee #1 and employee #2 in Annexes K 22a + b for
the background of her persons and the circumstances and events relevant to the present
applications.

The Claimant argues that it was prevented from complying with the aforementioned deadline
through no fault of its own or attributable to it. In contrast to most national legal systems, but in line
with the law of the United Kingdom, which was the model for the regulation, R. 9.3(a) RoP explicitly
states that an extension of the deadline "- also retroactively -" can take place. There is no case of R.
9.4 RoP in relation to the time limits under Rules 198.1, 213.1 and 224.1 RoP. If the legislator had
wanted to prioritise the reinstatement procedure, it could have done so in R. 9.4 RoP, but also in R.
320 RoP itself.

Alternatively, she was to be granted reinstatement in accordance with R. 320.1 RoP because she had
not been able to avoid missing the deadline despite exercising all due care. This meant that the
standard of fault was intent and negligence, as under Section 233 ZPO in German law. Potentially
negligent behaviour by an employee of the party representative was not attributable to the party. In
the absence of a provision in the UPCA and the RoP corresponding to Section 85 (2) ZPO,
organisational fault on the part of an agent would not be attributable to the party.

The defendant requests that the application for a retroactive extension of the time limit for filing the
application for determination of costs pursuant to R. 151 RoP be rejected, as it was not filed within
the time limit to be extended (i.e. within one month of the decision on the merits, i.e. by 19 March
2025). R. 9.3(a) RoP does not permit a retroactive application after the expiry of the time limit. R.
3.1(2)(a) of the UK Civil Procedure Rules, cited by the Claimant, contains a decisive addition "even if
an application for extension is made after the time for compliance has expired". This is not included
in R. 9.3(a) RoP, which only allows the conclusion that R. 9.3(a) RoP should only regulate the court's
retrospective power to decide, but not a subsequent application.

The alternative application for restitutio in integrum was also rejected due to a lack of evidence of
sufficient cause for the delay pursuant to R. 320.1 RoP. Contrary to the Claimant's assertion, it is not
necessary to assess whether a party was unable to meet the deadline despite having exercised "due
diligence" in full, but rather, as a prerequisite for restitutio in integrum, it is necessary to prove that a
party missed the deadline in question "despite having exercised due diligence for a reason beyond its
control". A transfer of the principles from German law would therefore be out of the question. The
case law of the ECJ on Art. 45 para. 2 of the RoP ("[2] The expiry of time limits shall not entail any
legal prejudice if the party concerned proves that it was due to chance or force majeure.") could
provide a possible interpretative aid for the standard of due diligence of R. 320.1 RoP, which is to be
interpreted autonomously.

REASONS FOR THE ORDER:

The Claimant should be granted restitutio in integrum on her alternative request. 1.
The application for retroactive extension of the time limit must be
rejected. a)

According to the wording of R. 9.3 lit. a RoP, the court is authorised to extend a time limit "also
retroactively". However, this merely expresses that the court's decision on a time limit
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This merely expresses that the court decision on a request for an extension of time limit filed within
the time limit can also be issued after the time limit has expired - and thus retroactively
(Bopp/Kircher EurPatentprozess-HdB/Kircher, 3rd ed. 2025, Sec. 10 para. 151; aA Plassmann/Dorn in
Tilmann/Plassmann, 1st ed. 2024, Rule 320 UPC RoP Rules of Procedure para. 1). If, on the other
hand, a time limit provided for in the Rules of Procedure or set by the court has been missed, the
party only has the option of filing an application for restitutio in integrum, provided that none of the
non-extendable time limits are affected. The fact that, under UK civil procedure law (R. 3.1 para. 2 lit.
a UK Civil Procedure Rules), an application for an extension of time only filed after the deadline has
expired is irrelevant, as, contrary to R. 9.3 lit. A RoP, the wording of the UK provision expressly
clarifies that an application can also be made after the time limit has expired (... even if an application
is made after the time for compliance has expired; see Bopp/Kircher EurPatentprozess-HdB/Kircher,
3rd ed. 2025, Section 10 para.

151). The primacy of legal certainty in the interest of the opposing party dictates that a missed
deadline cannot simply be subsequently extended again at the discretion of the court.

b)

It is true that the time limit in R. 151 RoP is not a time limit that cannot be extended, so that no loss
of rights would be associated with the expiry of the time limit if an application to extend the time
limit is made within the time limit. Nevertheless, as opposed to the general Rule 9.3 (a) RoP on the
extension of time limits, the re-establishment of rights is the more specific and therefore priority
remedy (see LD Munich, 11 October 2024 - UPC_CFI_292/2023, App_44953/2024 - SES v. Hanshow -
explicitly concerning the application for reimbursement of costs; Plassmann in Tilmann/Plassmann,
1.2024, Rule 151 UPC RoP, para. 5; see also W. Tilmann in Tilmann/Plassmann, 1st ed. 2024, Rule 9
UPC RoP, para. 11). Otherwise, Rule 320 RoP would be largely empty, which cannot be in the spirit of
the Rules of Procedure in view of the requirements for a re-establishment of rights to be granted in
comparison to an application for an extension of time under Rule 9.3 (a) RoP (LD Munich, 11 October
2024 - UPC_CFI_292/2023, App_44953/2024 - SES v. Hanshow).

2.
The requirements for the alternatively requested reinstatement are met. a)

The application is admissible. The Claimant filed the application within the one-month period
pursuant to R. 320.2 RoP and paid the required fee. In addition, the Claimant has made up for the
omitted act together with the application for re-establishment of rights, R. 320.4 RoP.

b)

The application is also well-founded. Pursuant to R. 320.1 PANEL, the court may grant restitutio in
integrum to a party who has missed a time limit set by these Rules of Procedure or by the court
despite having taken all due care for a reason beyond his control and who has lost a right or remedy
as a direct consequence of the failure to observe the time limit. The provision covers not only
limitation periods, but also declaratory time limits (Bopp/Kircher EurPatentprozess-HdB/Kircher, 3rd
ed. 2025, Section 10 para. 157) and is therefore applicable in any case to the time limit of R. 150 RoP.

aa)

The requirements for the standard of "all due diligence" and the reason "on which it has no
influence" are not codified in more detail in the Rules of Procedure. In some cases, it is proposed to
adopt the standard of culpability under German law pursuant to Section 233 ZPO, according to which
culpability is to be assumed in the presence of intent or negligence (see
Tilmann/Plassmann/Plassmann/Dorn, 1st ed. 2024, UPC RoP Section Rule320 para. 17, 18). In some
cases, it is suggested that the decision-making practice of the Boards of Appeal of the EPO
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where the criterion has been established that due care is deemed to have been exercised if non-
compliance with the time limit is due either to exceptional circumstances or to an isolated error
within a normally satisfactory monitoring system (see Luginbihl / Hittermann, Unitary Patent
System, 1st edition 2024, Rule 320 RoP, para. 9, mwN). Another possible point of reference could be
the case law of the ECJ on Art. 45 para. 2 ECJ Statute, which is formulated as follows "[2] The expiry of
time limits shall not entail any legal prejudice if the person concerned proves that there is a
coincidence or a case of force majeure" and according to which only coincidence or force majeure
would therefore provide a reason for re-establishment (see Bopp/Kircher EurPatentprozess-
HdB/Kircher, 3rd ed. 2025,

§ 10 para. 158).

bb)

In the opinion of the Chamber, the standard of care is to be interpreted autonomously. Due diligence
("all due care"/"toute la viglance nécessaire") is generally met if the party has taken all reasonable
precautions to enable it to meet the deadline. This includes, among other things, the implementation
of team functions and substitution rules. For example, it is not due diligence if no other legal
representatives from the law firm are involved in the proceedings when drafting and submitting
documents (see LD The Hague, 1 April 2025 - UPC_CFI_499/2024, APP_ 10764/2025 para. 17 f.).

The requirements for the standard of due diligence are further specified by the fact that compliance
with due diligence is equivalent to the party ultimately missing the deadline for a reason beyond its
control ("outside his control"/"hors de son contréle"). In this sense, conduct by the party's
representative that is contrary to due diligence is subject to the party's control and is attributable to
the party as if it were its own conduct, because the parties must in any case be represented before
the UPC Agreement by an authorised representative, R. 8.1 RoP, and acts of the party must be carried
out by its representative in accordance with the RoP, R. 8.2 RoP. Therefore, a lack of supervision,
instruction or selection of the employees employed is also to be attributed to the party as negligent
behaviour on the part of the party representative (see Plassmann/Dorn in: Tilmann/Plassmann, 1st
ed. 2024, UPC RoP Rule 320 para. 24).

cc)

In accordance with these principles, the application for reinstatement was to be granted. The
Claimant has credibly demonstrated that it has implemented a system of standardised deadline
control and monitoring that is sufficient in terms of content, is based on the dual control principle
and is monitored at least on a random basis by the authorised representative. It has credibly
demonstrated that, despite the dual control principle, the missing entry of the deadline for the
application for costs was inadvertently not noted.

The Claimant's authorised representative cannot be accused of failing to monitor, instruct or select
the employees employed. In this respect, a further distinction must be made with regard to the
authorised representative's own monitoring obligations between the requirements that must be
placed on compliance with and monitoring of non-extendable deadlines and those that must be
placed on compliance with and monitoring of deadlines that can generally be extended. The standard
of due diligence for non-extendable deadlines in accordance with Rules 198.1,

213.1 and 224.1 is higher because there is a direct threat of loss of rights if they are not met. In
contrast, the time limit for initiating proceedings for a decision on costs in the present case can
already be extended in principle. Its extension is also generally sensible because the appeal period is
longer anyway and in the event of an appeal - as in the present case - it is still possible to amend the
decision on costs. It is therefore in line with the practice of the local division in Hamburg to conduct
the cost assessment procedure in the event of an appeal in accordance with
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in agreement with the parties in accordance with R. 295 (d) RoP until the conclusion of the appeal
proceedings. Against this background, the Claimant's legal representative was not himself obliged to
monitor the time limit particularly closely in accordance with R. 151 RoP and the employees
entrusted with this task. Rather, in such a case, the oversight of two employees of the party
representative within a diligent system of deadline control and monitoring with the principle of dual
control constitutes a reason over which the party has no influence.

ORDER:

1. The Claimant is granted restitutio in integrum pursuant to R. 320. 1 RoP in respect of the
time limit for initiating the cost assessment proceedings, which expired on 19 March 2025.

2. The proceedings for the determination of costs initiated by the Claimant pursuant to R. 150
RoP are continued in the workflow App_15211/2025.

NOTES ON APPEAL:

The Order is not appealable under R. 320.7 RoP. DETAILS OF THE ORDER:

Order No. ORD_15672/2025 and ORD_15676/2025 in PROCEDURE NUMBER:
ACT _7940/2024

UPC number: UPC_CFI_58/2024

Nature of the proceedings: Action for infringement and

action for annulment Application Nos: ~ 15203/2025 and

15209/2025

ISSUED IN HAMBURG ON 02 JUNE 2025

Presiding Judge Klepsch

Legally qualified judge Dr Schilling

Legally qualified judge Agergaard
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Technically qualified judge Dr Keller

for the Deputy-Registrar
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