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of the Court of First Instance of the Unified Patent Court 

issued on 10 June 2025
concerning EP 2 892 442 B1

APPLICANT:

Aesculap AG, represented by the Management Board Dr Jens von Lackum, Andreas Hahn, Prof. Dr 
Holger Reinecke, Am Aesculap-Platz, 78532 Tuttlingen, Germany

represented by: Attorney at law   Miriam   Kiefer,   Attorney at law   Carsten 
Plaga,

Lawyer Christoph Heringlake, Kather Augenstein law firm,
Bahnstraße 16, 40212 Düsseldorf, Germany 

Electronic delivery address: kiefer@katheraugenstein.com

supported by: European Patent Attorney and European Patent Litigator Michael
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RESPONDENT:
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This Order was issued by presiding judge Thomas as judge-rapporteur.
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LANGUAGE OF THE PROCEEDINGS: German

SUBJECT: Article 51(2) UPCA, Rule 109 RoP - Application for simultaneous interpretation of oral proceedings
R. 112 para. 3 lit. a) RoP - Participation in the hearing via video conference

BRIEF DESCRIPTION OF THE FACTS:

On 18 March 2025, the applicant filed an application for an order for interim measures ex parte 
against the defendant in German procedural language.

After the Düsseldorf local division had notified the applicant by Order of the following day 
(ORD_13571/2025) of its intention to inform the defendant pursuant to R. 209 (1) lit. a) RoP, 
taking into account the submissions in the application and requesting it to lodge an objection to 
the application for interim measures within a period to be determined, and the applicant did not 
raise any objections to such a procedure, the Düsseldorf local division issued a corresponding 
order on 25 March 2025 and requested the respondent to lodge a preliminary objection within a 
period of one month from service of this order.

The defendant initially submitted its statement of objection to the file in English on 23 April 2025. 
By Order dated 24 April 2025, the judge-rapporteur informed the defendant that the proceedings 
would be conducted in German (ORD_19641/2025). In addition, the summons issued on the 
same day also contained the information that the oral hearing scheduled for 1 July 2025 would 
be conducted in the language of the proceedings valid at that time.

On 3 June 2025, the defendant filed an application for simultaneous interpretation.

The defendant argued that its authorised representative did not speak German and was 
therefore dependent on simultaneous interpretation into English.

At the same time, the defendant requested that its representative be authorised to participate in 
the oral hearing by video conference.

The applicant has opposed the defendant's application for simultaneous interpreting. However, 
it did not raise any objections to the defendant commissioning an interpreter at its own expense 
in accordance with R. 109 para. 4 RoP. In addition, the applicant has declared her consent to the 
participation of the defendant's representatives via video conference.

REASONS FOR THE ORDER:

The defendant's applications for simultaneous interpreting of the oral hearing and for 
authorisation for its legal representatives to participate in the oral hearing by video conference 
are only partially successful.

1.
Pursuant to Art. 51 para. 2 UPCA, all chambers of the Court of First Instance shall, where 
appropriate, provide for interpretation at the request of a party in order to assist the party at the 
oral proceedings. This general principle, which also applies to proceedings for the Order of 
interim measures, is set out in R. 109 para. 2 sentence 1 RoP for the main proceedings.
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The judge-rapporteur shall decide, in response to a timely request, whether and to what extent 
simultaneous interpreting is appropriate. If he considers simultaneous interpreting to be 
appropriate, he allocates the law firm to take all necessary precautions. In such a case, the costs 
of simultaneous interpreting are part of the procedural costs, R. 150 RoP. If the judge-rapporteur 
refuses to order simultaneous interpreting, a party may instruct a simultaneous interpreter at 
their own expense and request that arrangements for simultaneous interpreting be made as far 
as practically possible at their own expense (R. 109 para. 2 sentence 2 RoP in conjunction with R. 
109 para. 4 RoP). If a party makes use of this option, the costs incurred as a result are to be 
reimbursed in accordance with R. 109 Para. 5 RoP
in the first instance, no procedural costs; they are to be borne solely by the party instructing the 
interpreter. On this basis, the local division of The Hague has identified the need for a two-stage 
examination within the framework of R. 109 RoP: It must be decided (1.) whether it is 
appropriate to allow simultaneous interpretation during the oral proceedings, and (2.) whether it 
is appropriate for the costs of such simultaneous interpretation to become procedural costs (see 
UPC_CFI_195/2024 (LD The Hague), Order of 25 June 2024, para. 5 - Szymon Spyra v. Amycel).

The Düsseldorf local division has acceded to this (UPC_CFI_355/2023 (LD Düsseldorf), Order
of 29 November 2024 - Fujifilm v. Kodak; UPC_CFI_504/2023 (LD Düsseldorf), Order of 14 March 
2025 - F. Hoffmann-La Roche v. Tandem).

Having said this, based on the defendant's submissions, it is appropriate to authorise 
simultaneous interpreting at the oral hearing. The aim of simultaneous interpreting is to enable 
the parties who do not speak the language of the proceedings or do not speak it sufficiently to 
actively participate in the oral proceedings (see UPC_CFI_504/2023 (LD Düsseldorf), Order of 14 
March 2025 - F. Hoffmann-La Roche v. Tan- dem with further references). Since at least some of 
the defendant's authorised representatives do not speak German, the admission of simultaneous 
interpreting is a prerequisite for their participation in the oral hearing. The defendant's 
procedural representatives concerned can only adequately follow the oral proceedings 
conducted in German and, if necessary, participate in the discussion of the facts of the case and 
the dispute if they are supported by an interpreter. The application opponent is therefore given 
the opportunity to hire an interpreter at their own expense (see R. 109 para. 4 RoP), who can use 
the equipment available for simultaneous interpreting in the courtroom if necessary.

However, it does not appear appropriate for the costs of simultaneous interpreting to become 
procedural costs. Firstly, the defendant submitted its application for authorisation of 
simultaneous interpreting outside the one-month time limit to be observed pursuant to R. 109 
(1) RoP. This time limit is intended to ensure the proper preparation of the oral hearing. It 
therefore applies accordingly in proceedings for the Order of interim measures, unless the urgent 
nature of the specific proceedings requires a shortening of the time limit in exceptional cases. 
This is not the case here because the judge-rapporteur already informed the defendant by Order 
of 24 April 2025 (ORD_19641/2025) that the present proceedings would be conducted in 
German. In addition, the summons order issued on the same day also contained the express 
indication that the oral hearing would be conducted in the procedural language applicable to the 
present proceedings at the time of the hearing. Reasons why the defendant should nevertheless 
not have been in a position to submit the application for authorisation of simultaneous 
interpreting in due time are neither presented nor apparent.
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Irrespective of these formal aspects, it is also not justified in the present case to include the costs 
of simultaneous interpreting in the costs of the proceedings, which would have the consequence 
that, depending on the outcome of the proceedings, these might have to be borne by the 
applicant. The defendant is a German company with its registered office in Hamburg. It was 
therefore up to it to appoint an authorised representative who speaks German as the language 
of the proceedings. If it does not make use of this option and opts for an authorised 
representative who, due to a lack of corresponding language skills, can only participate in the 
oral proceedings with the help of simultaneous interpreting, this is a conscious decision on its 
part. It is therefore justified that the costs of simultaneous interpreting in such a constellation 
are to be borne by the defendant, regardless of the outcome of the proceedings.

2.
Pursuant to R. 112 para. 3 lit. a) RoP, the court may decide to authorise a party, a representative 
or an accompanying person to participate in the oral hearing by video conference.

The defendant has not provided any reasons as to why she is seeking such authorisation. Instead, 
she limited herself to the application to allow her representative to participate in the oral hearing 
by video conference. This general, unsubstantiated application alone does not give the court any 
reason to release the defendant's representatives from the obligation to be present at the oral 
hearing and to grant all of the defendant's representatives the opportunity to participate via 
video conference, even taking into account the consent signalled by the applicant. Insofar as the 
relevant procedural representatives are present at the oral hearing, this does not exclude the 
possibility that further representatives of the defendant may join the oral hearing via video 
conference.

ORDER:

1. The defendant is authorised to hire an interpreter at its own expense who can use
the equipment available in the courtroom for simultaneous interpreting if required.

2. If the defendant makes use of this option, it is instructed to inform the Registry of the
Düsseldorf local division at least two weeks before the hearing.

3. In all other respects, the application for authorisation of simultaneous interpreting is
rejected.

4. The application to allow the defendant's authorised representatives to participate in
the oral hearing by video conference is rejected.
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ORDER DETAILS:

App_26391/2025 for the main file reference 

ACT_12013/2025 UPC number: UPC_CFI_213/2025

Type of proceedings:   Application for an Order for interim measures

Issued in Düsseldorf on 10 June 2025 NAMES 
AND SIGNATURES
Presiding judge Thomas
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