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LANGUAGE OF PROCEDURE: French

ORDER

FACTS AND PROCEDURE

An infringement action before the Paris Local Division was initiated by N.J DIFFUSION (hereinafter 
"NJ") against GISELA MAYER (hereinafter "GM") on 1stJuly 2024.

The oral hearing has been set for 20 June 2025.

On 5 June 2025, N.J DIFFUSION was ordered to go into receivership.

In a memorandum dated 12 June 2025, NJ applied for the voluntary intervention of Mr Bloch, in his 
capacity as NJ's court-appointed administrator, and of Ms Florence Daudé, in her capacity a s  court-
appointed representative.

By application dated 13 June 2025, GM asked the Court to :

I. Ordered the Claimant to provide security for the legal costs and other expenses incurred 
or to be incurred by the Defendant, in the amount of €50,000 (fifty thousand euros), by 
deposit into the Court's account or by presentation of a first demand guarantee issued by 
a banking institution established in the European Union, within one month of the date of 
the order to be made (R. 158. RoP).

II. Ordered the postponement of the oral hearing of 20 June 2025 to a later date to be fixed
after the Claimant has provided the appropriate security (Art. 41, paragraph 3, and 42
UPCA).

III. Declares that if the Claimant fails to provide the appropriate security within the time limit
indicated, the Court shall issue a default judgment dismissing the infringement action
ACT_39091/2024 (R. 158.5, 355.1 a) RoP).

IV. Holds that the Plaintiffs in voluntary intervention shall be jointly and severally liable with
the Plaintiff by the order to be made if their intervention applied for under case number
App_28272/2025 dated 13 June 2025 is declared admissible.

V. In the alternative, if claims I, II, III and/or IV above are rejected, authorise the Defendant
to appeal against the decision (Art. 73 UPCA, R. 220.2. RoP).

The Judge-Rapporteur shall refer the present application to the Panel in accordance with Rule
331.2 RoP. LEGAL 

FRAMEWORK

Rule 311 RoP - Insolvency of a party

"(1) If a party is declared insolvent under the law applicable to insolvency proceedings, the Court shall 
stay the proceedings for up to three months. The proceedings may be suspended until the competent 
national authority or the person dealing with the insolvency has decided to
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whether or not to continue the proceedings. If the competent national authority or the person dealing 
with the insolvency decides not to continue the proceedings, the Court may decide, on a reasoned 
request from the other party, that the proceedings should continue in accordance with the applicable 
national insolvency law.

(...)

4. If the proceedings continue, the effect of a decision by the Court concerning the insolvent party
is determined by the law applicable to the insolvency proceedings".

Rule 311 RoP therefore expressly refers to the national law applicable to companies in difficulty and 
therefore in this case to French national insolvency law applicable to NJ, which is a company 
incorporated under French law.

Article L. 622-21 of the French Commercial Code provides that: "I - The opening judgment "in- 
terrupts" or prohibits any legal action on the part of all creditors whose claim is not mentioned in I of 
article L. 622-17 and aimed at :

1. Ordering the debtor to pay a sum of money;

2. Termination of a contract for non-payment of a sum of money.

II - Without prejudice to the rights of creditors whose claims are referred to in I of article L. 622-17, the 
opening judgment halts or prohibits all enforcement proceedings against both movable and 
immovable property and all distribution proceedings that did not have an attributive effect prior to 
the opening judgment.

III - The deadlines set for the forfeiture or cancellation of rights are consequently inter-
broken.

IV - The same judgement also prohibits, ipso jure, any increase in the basis of a contractual security 
interest or a contractual right of retention, by any means whatsoever, by adding or supplementing 
assets or rights, in particular by registering securities or fruits and proceeds supplementing the 
securities appearing in the account referred to in article L. 211-20 of the Monetary and Financial 
Code, or by transferring assets or rights of the debtor.

Any provision to the contrary, relating in particular to a transfer of the debtor's assets or rights not 
yet born on the date of the opening judgment, is inapplicable from the date of the opening 
judgment".

Article L. 622-22 of the French Commercial Code provides that: "Subject to the provisions of Article L. 
625-3, the proceedings in progress are "interrupted" until the creditor has declared his claim. They are 
then resumed ipso jure, with the court-appointed agent and, where applicable, the administrator" or 
the commissioner for the implementation of the plan appointed pursuant to Article L. 626-25 "duly 
summoned, but their sole purpose is to establish the claims and determine their amount".
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REASONS

Voluntary intervention by the bodies involved in the collective proceedings

In a ruling handed down on 5 June 2025, the Paris Business Court opened collective proceedings 
against NJ, which was placed in receivership.

In a statement of voluntary intervention dated 13 June 2025, the court-appointed administrator and the 
trustee
have asked to intervene voluntarily in these proceedings.

GM's representative, who was heard on this application at the online meeting organised by Judge-
Rapporteur Lignières on 17 June 2025, did not oppose this voluntary intervention.

The said voluntary intervention should therefore be admitted in accordance with rules 313 et seq. 
RoP. The consequences of this voluntary intervention will be decided in the forthcoming decision on 
the merits.

On GM's statement of claims corresponding to its counterclaims for pay-
ment

If, in the course of proceedings brought by the debtor, the creditor made a counterclaim for 
payment before the opening judgment, Article L. 622-22 of the Commercial Code applies. In effect, 
the origin of the claim lies in the formulation of its counterclaims in court.

In this case, GM justifies having declared the claims corresponding to its counterclaims for payment 
of sums, in accordance with article R. 622-20 of the French Commercial Code.

NJ's representative contests the sums that are the subject of this declaration. However, verification 
of the sums declared does not fall within the jurisdiction of the court hearing the merits of this 
action, but is a matter for the insolvency proceedings, and in particular the bankruptcy judge.

The panel can only find that the resumption of the present proceedings is made possible by this 
declaration of claims corresponding to GM's counterclaims against NJ, in accordance with Article R. 
622-20 of the French Commercial Code.

GM's request for a guarantee (R. 158 RoP)

By application dated 13 June 2025, GM seeks an order for security for legal costs and other expenses 
incurred by the defendant, in the sum of 50,000 euros, on the terms specified in its application and 
an order for the postponement of the hearing on 20 June 2025 once the plaintiff has provided that 
security, and in the alternative, in the event of rejection, to authorise the defendant to appeal the 
decision.

NJ's representative argued that the claim was inadmissible, claiming that such a guarantee could not 
be given to a debtor in receivership and that this would exacerbate its current financial difficulties 
and even deprive it of access to the courts.

GM responds by invoking, on the one hand, a fraudulent attitude on the part of the debtor during the 
discussions on its financial situation when its first request for a guarantee under R. 158 RoP was 
examined and rejected, and by arguing that this court has jurisdiction to rule on its request for a 
guarantee of 13 June 2025 because this would allow the action to continue.
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NJ replies that the UPC has no jurisdiction to rule on the existence of fraud and that this is a matter 
for the insolvency judge alone.

The debtor's fraud alleged by GM

In the case of fraud on the part of the debtor, such as the voluntary impoverishment or advantage of 
certain creditors during the suspect period, which may justify the annulment of certain acts, only the 
judge in the collective proceedings may rule on this request.

On the other hand, if it is a question of assessing the debtor's behaviour, which could be described as 
fraudulent manoeuvres to mislead the judge as to the assessment of his financial situation, this 
constitutes a legal fact that the UPC judge could take into account when examining a request for a 
guarantee pursuant to R. 158 RoP. However, fraudulent conduct as alleged by GM cannot be 
presumed. In the present case, the panel notes, as NJ points out, that in the debates following GM's 
first request for a guarantee under R. 158 RoP, the accountant's certificate stating that NJ had the 
financial capacity to pay the sum of 50.000 in respect of GM's costs is dated 4 April 2025, i.e. prior to 
the date of cessation of payment as indicated in the judgment opening the receivership proceedings 
on 14 May 2025, and considers that a company's weakened situation, as presented in the plaintiff's 
pleadings, can be worsened in a matter of weeks by the failure of a supplier. The existence of 
fraudulent manoeuvres by the debtor intended to mislead the Court in charge of ruling on GM's first 
request for a guarantee has therefore not been demonstrated.

Admissibility of the guarantee application of 13 June

GM maintains that its request for a guarantee is admissible and well-founded because this guarantee 
is useful to
the continuation of the procedure.

However, the panel notes, on the one hand, that this judicial guarantee provided for by R. 158 RoP 
does not con- dition the pursuit of the action before the UPC since only the calling into question of 
the bodies of the collective proceedings and the declaration of the claims on the liabilities side of the 
proceedings constitute the condi- tions sine qua non for the resumption of the action in progress, and 
on the other hand, that the granting of this judicial guarantee to the benefit of one of the creditors of 
the debtor in receivership would run counter to the principle of equality of creditors which governs 
the law of collective proceedings in French law.

Consequently, the panel considers that GM's request for a guarantee on the basis of R. 158 RoP, 
made after NJ's insolvency proceedings were opened, is inadmissible.

On the application for leave to appeal

The circumstances of this case do not justify GM being granted leave to appeal the decision.
this prescription.

FOR THESE 
REASONS

The panel finds that the proceedings on the merits initiated by NJ DIFFUSION before this court 
are continuing,

Dismisses the request for postponement of the hearing on 20 June 2025,

Declares inadmissible the warranty claim by Gisela MAYER made after the receivership of NJ 
DIFFUSION,
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Dismisses the application for leave to appeal at this stage of the proceedings and points out that this 
order may be appealed in accordance with the conditions set out in R. 220.2 RoP.

Delivered in Paris on 19 June 2025.

C. LIGNIERES, Judge-Rapporteur

Date : 2025.06.19
15:19:04 +02'00'

C. GILLET, legally qualified judge

2025.06.19
16:28:09
+02'00'

S. SCHILLING, legally qualified judge

Stefan 
Schilling

Digital unterschrieben von Stefan 
Schilling
Datum: 2025.06.19 15:25:43
+02'00'

DETAILS OF THE ORDER

Order n°ORD_29278/2025 in ACTION Nº: ACT_39091/2024 UPC nº: 
UPC_CFI_363/2024
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Related procedure no. Application no.: 28441/2025
Type of application: Generic procedural application (guarantee R 158 RoP)
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