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Local Division Munich
UPC_CFI_63/2025

Order
of the Court of First Instance of the Unified Patent Court, 

issued on 22 July 2025

Guidelines:

1. In the context of Rule 198.1 UPC Rules of Procedure (cancellation of an order to

preserve evidence in the event of late initiation of the main proceedings), a

distinction must be made between the length of the time limit and the start of the

time limit. While there is no judicial discretion to determine the length of the time

limit, the determination of the start of the time limit is at the discretion of the court.

2. The discretion available under Rule 198.1 RoP UPC with regard to determining the 

start of the time limit also includes a subsequent change to the start of the time limit; 

a change to the start of the time limit may be necessary in particular if the expert 

submits the inspection report late.

3. If the rapporteur changes the start of the time limit in accordance with Rule 198.1 

RoP UPC, this procedural order may be submitted for review in accordance with 

Rule 333 RoP UPC The application for review must be submitted within 15 days; 

otherwise the order to amend the start of the time limit will become final.
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APPLICANT

Nanoval GmbH & Co KG, Kienhorststraße 61-65, 13403 Berlin, Germany 

represented by: Phillip Rektorschek

RESPONDENT

ALD Vacuum Technologies GmbH, Otto-von-Guericke-Platz 1, 63457 Hanau,

Germany

represented by: Bolko Ehlgen 

STREITPATENT

EP 3 083 107 DECIDING

JUDGES

This order was issued by the presiding judge Dr Matthias Zigann and the legally qualified 

judges Tobias Pichlmaier (rapporteur) and Dr Walter Schober.

LANGUAGE OF THE PROCEEDINGS

German

SUBJECT OF THE PROCEEDINGS

Application by the respondent for cancellation of the order for preservation of evidence 

and inspection pursuant to Rule 198.1 RoP UPC
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FACTS OF THE CASE

On 24 January 2025, the applicant applied for measures to preserve evidence and an 

inspection pursuant to Rules 192 et seq. RoP UPC were applied for. On 3 February 

2025, the court ordered measures to preserve evidence and an inspection without prior 

hearing of the respondent. Point XI of the order reads:

"The order for the preservation of evidence will be cancelled or otherwise set aside at 

the request of the defendant, without prejudice to any claims for damages, if the 

applicant does not submit the main proceedings within a period of 31 calendar days or 

20 working days, whichever is longer, from
28 February 2025 the main proceedings on the merits (Rule 198.1 UPC Rules of Procedure)."

Rule 198.1 RoP UPC reads:

"The Tribunal shall ensure that an order for the preservation of evidence shall, at the 

request of the respondent, without prejudice to any claim for damages, be cancelled 

or otherwise set aside if the claimant does not commence the main proceedings in the 

case before the Tribunal within a period of 31 calendar days or 20 working days, 

whichever is the longer, from the date specified in the order of the Tribunal, 
having due regard to the date by which the report is to be available in 
accordance with Rule 196.4."

In setting the date in paragraph XI. of the order, the court assumed that the report would 

be available no later than 28 February 2025.

However, the expert did not actually deliver his report by 28 February 2025 at the latest, 

as planned. The submission deadline was extended several times in consultation with the 

court.

By email dated 17 March 2025, the expert informed the court that he had completed the 

report. On 18 March 2025, the judge-rapporteur ordered that the report be made 

available in the CMS. The representatives of the applicant were ordered to keep the 

report secret from the applicant until any confidentiality requirements had been 

clarified. Point 4 of the procedural order of 18 March 2025 reads:
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"The time limit for initiating the main proceedings set in item XI. of the order of 3 

February 2025 is adjusted so that the starting point for the calculation of the time limit 

is not 28 February 2025, but the time limit of 31 calendar days or 20 working days - 

whichever is longer - for initiating the main action begins to run from the day on 
which the report of the expert Nils T.F. Schmid and the results of the 
inspection/visit pursuant to item I of the order of 3 February 2025 may be made 
accessible to the applicant."

The expert finally made the report available in the CMS on 19 March 2025. The 

defendant then released a redacted version of the report in a written submission dated 

31 March 2025, whereupon the judge-rapporteur ordered on 2 April 2025 that the 

redacted version may be made available to the claimant.

The proceedings in the main action were initiated on 3 May 2025.

The defendant is of the opinion that the applicant did not file an action within the deadline 

set by the order of 3 February 2025 in section XI. The deadline expired on 31 March 

2025. The action was therefore filed on 3 May 2025 after the deadline had expired.

The "re-attachment" of the start of the time limit to the date on which the expert's report 

and the results of the inspection/visit may be made available to the applicant in 

accordance with point I of the order of 3 February 2025, as set out in point 4 of the order 

of 18 March 2025, could not have effectively extended the time limit for filing the action. 

According to R. 9.4 RoP UPC, the time limit from R. 198.1 RoP UPC could not be 

extended. The change in the starting point for calculating the time limit from 28 February 

2025 to the date on which the expert's report and the results of the inspection may be 

made available to the applicant circumvents R. 9.4 of the UPC Rules. In terms of effect, 

the change in the point of reference for the time limit is no different from an extension of 

the time limit.
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The defendant therefore applied on 15 May 2025,

the order for the preservation of evidence and inspection of the Munich Local 
Division of 3 February 2025 pursuant to Rule 198.1 VerfO, without prejudice to any 
claims for damages, or otherwise to set it aside and in this context:

- Patent attorney Nils T.F. Schmid, the representatives of the applicant present 

at the preservation of evidence and all other persons to whom confidential 

information from the preservation of evidence was made accessible to be 

obliged to continue to treat the information confidentially,

- (clarifying) that the applicant and her representatives may not use the 

information obtained from the preservation of evidence - regardless of its 

confidentiality - for the presentation of evidence in the relevant proceedings in 

the case, and

- order the applicant to pay the costs of the proceedings for the preservation of 
evidence.

The applicant opposed the application and filed a motion,

1. dismiss the defendant's application of 15 May 2025 to set aside the order for 

the preservation of evidence and inspection of the Munich Local Division of 3 

February 2025 and confirm the order for the preservation of evidence and 

inspection of the Munich Local Division of 3 February 2025

2. order the defendant to pay the costs of the proceedings.

In the alternative, in the event that the court should, contrary to expectations, be of the 

opinion that the action was not brought within the time limit set in accordance with R. 

198.1 RoP UPC, it requested

3. declare that the non-confidential information obtained in the proceedings for

the preservation of evidence in the statement of the defendant dated

31 March 2025 (redacted) together with the annexes (if redacted in the

respective redacted version) remain usable in the main proceedings and are

not subject to any prohibition on the use of evidence.

Reference is made to the applicant's statement of grounds in the submission dated 6 June 
2025.
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REASONS

The application to set aside the order of 3 February 2025 is unsuccessful.

The petitioner initiated the proceedings in the main action in due time. Therefore, there is 

no reason to revoke the order for the preservation of evidence and inspection of the 

Munich Local Division dated 3 February 2025.

1. The start of the period specified in the order of 18 March 2025 is decisive for

calculating the period for initiating the proceedings on the merits.

The start of the time limit is therefore the date on which the expert's report and the 

results of the inspection/survey pursuant to point I of the order of 3 February 2025 

could be made available to the applicant. This is a clearly determinable date within 

the meaning of Rule 198.1 RoP UPC. The aforementioned event (making the report 

available to the applicant) occurred on 2 April 2025. Pursuant to Rule 300(a) of the 

EPC Rules, the calculation began on the day following the day on which the 

relevant event (making the report available) occurred. This is 3 April 2025 and the 

period from 3 April 2025 to 3 May 2025, the date on which the main action was filed, 

is 31 days.

2. Insofar as the defendant refers in its application of 15 May 2025 to   the "new

linking" of the period from 3 April 2025 to 3 May 2025, the date on which the main

action was filed, as set out in   item 4 of the order   of   18.   March 2025

"reattachment" of the start of the time limit could not be effectively extended, as the

time limit under Rule 198.1 of the UPC Rules cannot be extended, it cannot be

successful in this respect because it did not submit the corresponding order of the

Judge-Rapporteur for review in due time in accordance with Rule 333 of the UPC

Rules. The order of 18 March 2025 has therefore become final. Consequently, the

calculation of the time limit for bringing the main action must be based on this order.

3. Irrespective of this, it should be noted that the redefinition of the start of the time

limit in the order of 18 March 2025 does not constitute a breach of the procedural

rules.

By amending the start of the time limit, the rapporteur did not disregard Rule 9.4 of 

the UPC Rules of Procedure. Pursuant to Rule 9.4 UPC Rules of Procedure, the 

time limit specified in Rule 198.1
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RoP UPCmay not be extended by the court. In this context, a distinction must be 

made between the length of the time limit and the start of the time limit. According to 

Rule 9.4 UPC Rules, the court is not authorised to extend the time limit specified in 

Rule 198.1 UPC Rules ("time limit of 31 calendar days or 20 working days"); the 

court may therefore not, for example, grant the applicant a time limit of 40 calendar 

days instead of the 31 calendar days provided for in the Rules of Procedure in order 

to initiate the main proceedings. In this respect, the court has no discretion 

whatsoever.

In contrast, the Rules of Procedure grant the court discretion in Rule 198.1 UPC 

Rules of Procedure insofar as it concerns the determination of the start of the time 

limit ("...from the date [specified] in the court order, taking due account of the date 

by which the report is to be available pursuant to Rule 196.4..."). The Rules of 

Procedure also indicate the essential standard for the exercise of discretion ("taking 

into account the date by which the report ... is available").

Contrary to the respondent's view, it cannot be inferred from the Rules of Procedure 

that the court may not subsequently amend the start of the time limit determined by 

it in accordance with Rule 198.1 UPC Rules of Procedure, which is based on a 

forecast of the submission of the report. Rather, Rule 198.1 c is to be understood as 

meaning that it would be an error of judgement not to order a change to the start of 

the time limit if the submission of the report is delayed contrary to the court's original 

forecast. This would shorten the period of time that the applicant is granted as 

reasonable under Rule 198.1 RoP UPC to examine and initiate the main 

proceedings, to the detriment of the applicant. This is obviously not in the spirit of 

the Rules of Procedure, which is why a redetermination of the start of the time limit 

in the event of late submission of the report is readily possible under the Rules of 

Procedure. The discretion available under Rule 198.1 of the Rules of Procedure 

with regard to determining the start of the time limit therefore also includes a later 

amendment of the start of the time limit

The present case shows the necessity of redefining the start of the time limit 

particularly clearly:

With the original order of 3 February 2025, the court assumed that the report should 

be available on 28 February 2025 and set the start of the deadline accordingly. 

However, the report was not submitted to the court until 17 March 2025
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and the defendant then had to review it for confidential information before the report 

could be made available to the claimant in a redacted version on 2 April 2025. 

Based on the original deadline calculation, the applicant would therefore have had 

to decide on the initiation of the main proceedings without having the report 

available to her - an obviously absurd result that is manifestly contrary to the Rules 

of Procedure.

Insofar as the respondent's representative claims that the Munich Local Division 

had already decided in proceedings UPC_CFI_755/2024 by order of 9 December 

2024 that the Unified Patent Court had no discretion in setting a time limit pursuant 

to Rule 213.1 RoP UPC (statement of 15 May 2025 para. 11 in 

App_23201/2025 UPC_CFI_63/2025), he misrepresents the statements in the said 

order. It is readily apparent from the corresponding order that the request of the 

petitioner there to refrain from setting a time limit with a view to an action on the 

merits could not be complied with, since Rule 213.1 UPC-ROP does not allow 

any discretion in this respect. The respondent's representative is referred to 
Art. 48(6) UPCA and Rule 291 UPC Rules of Procedure and reminded again 
(see order of 28 May 2025), but also for the last time, to make a truthful 
submission. This final admonition applies equally to the proceedings on the 
merits.

The following

ORDER

1. The defendant's application of 15 May 2025 to set aside the order for the

preservation of evidence and inspection of the Munich Local Division of 3 February

2025 is rejected.

2. Orders the defendant to pay the costs.

Dr Zigann

Presiding Judge

Dr Schober

Legally qualified judge

Mr Pichlmaier

Legally qualified judge
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