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Claimant:

CUP&CINO Kaffeesystem-Vertrieb GmbH & Co. KG, legally represented by its general partner, 
Paderborner Straße 33, 33161 Hövelhof, Germany

represented by: Dr Martin Wirtz, Attorney-at-law, Dr Michael Rüberg, Attorney-at-law,
Boehmert & Boehmert Anwaltspartnerschaft mBB, Jägerhofstraße 21, 
40479 Düsseldorf, Germany

Tarik Kapic, European Patent Attorney, BOVARD Patent Attorneys,
Optingenstrasse 16, 3013 Bern, Switzerland 

email address: rueberg@boehmert.de

defendant:

ALPINA Coffee Systems GmbH, Tiroler Straße 32, 6322 Kirchbichl, Austria

represented by: Patent Attorney and European Patent Litigator Markus Gangl, Wil-
helm-Greil-Straße 16, 6020 Innsbruck, Austria, email 

address: gangl@th-patent.at

PATENT AT ISSUE:

European Patent No. EP 3 398 487 B1

JUDICIAL PANEL/CHAMBER:

Panel of the Düsseldorf local division JUDGES:

This decision was delivered with the participation of the Presiding Judge Thomas, the legally qualified 
judge Dr Thom, the legally qualified judge Kupecz and the technically qualified judge Parrini.

LANGUAGE OF THE PROCEEDINGS: German

SUBJECT MATTER: Action for infringement and counterclaim for nullity

BRIEF SUMMARY OF THE FACTS:

1. The claimant is the proprietor of European patent 3 398 487 (Annex A 13; hereinafter: the patent at 
issue), which was filed on 3 May 2017. The European Patent Office published the grant of the 
patent on 9 March 2022. The patent at issue is in force.

2. The patent in suit relates to a method and an apparatus for producing milk foam.

3. Claims 1 and 2 read as follows:

mailto:rueberg@boehmert.de
mailto:gangl@th-patent.at


3

“1.
A method for producing milk foam at an adjustable temperature, wherein milk from at least one 
container (12, 14) and air supplied by a pump (20) are combined as a milk-
/air mixture is drawn in, conveyed through a flow heater (28) and heated in the process, and 
subsequently converted into milk foam in a throttling device (32) and conveyed to an outlet (36), 
characterised in that the milk/air mixture is heated on the pressure side of the pump (20) in a flow 
heater (28) designed as a thick-film heater with an electrical resistance element whose temperature 
is adjustable, and is converted into milk foam, and a back pressure is generated in the milk/air 
mixture within the instantaneous water heater (28) by the throttling device (32), wherein the flow 
characteristics downstream of the throttling device (32) can be adjusted by a flow-limiting section 
(34) with an internal diameter which differs from that of the pipe
(16) upstream of the throttling device (32).

2.
Apparatus (1) for producing milk foam at an adjustable temperature in accordance with the method 
of claim 1, comprising a pump (20) for conveying milk from at least one container (12, 14) through a 
pipe (16, 34) to an outlet (36), an air supply (22) for supplying air into the pipe (16), an 
instantaneous water heater (28) and a throttling device (32), characterised in that the 
instantaneous water heater (28) is arranged on the pressure side of the pump (20) and the throttling 
device (32) is arranged downstream of the instantaneous water heater (28), wherein the 
instantaneous water heater (28) is designed as a thick-film heater with an electrical resistance 
element whose temperature is controllable, and the internal diameters of the pipe (16) upstream 
and of a pipe section (34) downstream of the throttling device (32) are different.”

4. The defendant is a manufacturer of coffee and espresso machines based in Austria and distributes 
these in numerous countries. Among other products, it distributes a milk frother with the model 
designation ALPINA Latte Perfetto Duo (hereinafter: the contested embodiment) in Germany. The 
claimant acquired a specimen via a test purchase in Germany (see Annex A6).

5. Below are slightly enlarged images of the milk line within the contested embodiment, as well as the 
pipe, the coupling part and the elbow connector of the contested embodiment, which are taken 
from the statement of defence and whose captions originate from the defendant.
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6. A plastic hose is connected downstream of the throttle via a metal elbow connector
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.

7. The internal diameter of the plastic tube upstream of the throttle is smaller than the internal 
diameter of the coupling piece located downstream of the throttle. Upstream, the tube has an 
internal diameter of approximately 2 mm; the coupling piece has an internal diameter of 
approximately 4 mm and a length of approximately 8 cm.

8. Taking into account the conduit section of the elbow connector, this results in a section length with 
an enlarged diameter downstream of the throttling device of approximately 10 cm.

9. In 2023, preliminary injunction proceedings (UPC_CFI_182/2023) were pending before the Vienna 
local division involving the same patent at issue and the same contested embodiment between the 
same parties. By decision of 13 September 2023, the Vienna local division had rejected the 
application for a preliminary injunction on the grounds of lack of infringement.

10. For the sake of brevity, reference is made to the entire file content.

APPLICATIONS OF THE PARTIES:

11. The claimant requests:

1.
It is declared that the defendant infringes claim 2 of EP 3 398 487 B1 [alternatively in the 
version set out in auxiliary claim 1], in particular by manufacturing, offering for sale and 
placing on the market, as well as importing and possessing products for these purposes.

2.
The defendant is prohibited from, in the territories of Austria, Germany, Denmark, France, 
Italy, the Netherlands and Portugal, manufacturing devices in accordance with claim 2 of EP 3 
398 487 B1, namely devices for producing milk foam at an adjustable temperature in 
accordance with the method set out in claim 1 of EP 3 398 487 B1, (Method for producing 
milk foam at an adjustable temperature, wherein milk from at least one container (12, 14) 
and supplied air from a pump (20) are drawn in as a milk
/air mixture, conveyed through a flow heater (28) and thereby heated, and subsequently 
converted into milk foam in a throttling device (32) and conveyed to an outlet (36), 
characterised in that the milk/air mixture is heated on the pressure side of the pump (20) in a 
flow heater (28) designed as a thick-film heater with an electrical resistance element whose 
temperature is controllable, and is converted into milk foam, and in the flow heater (28) a 
back pressure is generated in the milk/air mixture by the throttling device (32), whereby the 
flow characteristics downstream of the throttling device (32) are adjustable by a flow control 
section (34) having an internal diameter which differs from that of the pipe (16) upstream of 
the throttling device (32),

comprising

a pump (20) for conveying milk from at least one container (12, 14) into [a] pipe (16, 34) to an 
outlet (36), an air supply (22) for supplying
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air into the pipe (16), an instantaneous water heater (28) and a throttling device (32), 

characterised in that

the instantaneous water heater (28) is ordered on the pressure side of the pump (20) and the 
throttling device (32) is ordered downstream of the instantaneous water heater (28), wherein 
the instantaneous water heater (28) is designed as a thick-film heater with an electrical 
resistance element, the temperature of which is controllable, and [the] internal diameter of 
the pipe
(16) upstream and of a pipe section (34) downstream of the throttling device (32) are 
different,

in particular milk frothers of the ALPINA Latte Perfetto Duo type,

manufacturing, offering, placing on the market, using, or importing or possessing for the 
aforementioned purposes.

3.
The defendant shall pay a penalty of up to €3,000 for each individual instance and each day of 
infringement of point 2.

4.
The defendant is obliged, within 30 days of service of the notice within the meaning of Rule 
118(8), first sentence, of the RoP and, where applicable, of the certified translation, to 
surrender all infringing products in its direct or indirect possession and/or ownership, as 
referred to in point 2 above, in particular all milk frothers of the type ALPINA Latte Perfetto 
Duo, as well as all advertising materials containing these milk frothers, at its own expense and 
to provide the Claimant with proof of such destruction or, at its discretion, to hand them over 
to a bailiff to be appointed by the Claimant for the purpose of destruction; this also applies to 
such infringing products which, as a result of a recall, return to the defendant’s possession.

5.
It is hereby declared that the defendant is obliged, on the merits, to compensate the claimant 
for any damage incurred by the claimant as a result of the acts referred to in paragraph 2 
since 9 March 2022 or which may be incurred in the future.

6.
The defendant shall pay the claimant provisional damages in the amount of €50,000, or 
alternatively at least in an amount corresponding to the anticipated costs of the proceedings 
to determine the amount of damages.

7.
The defendant shall, within a period of 30 days following service of the notice within the 
meaning of Rule 118 (8) sentence 1 of the RoP and, where applicable, the certified translation 
to the Claimant, provide information on the extent to which it has committed the acts 
referred to in paragraph 2 since 9 March 2022, in the form of a breakdown of the following 
information structured by calendar month and by infringing products:

(a) Origin and distribution channels of the infringing products
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(b) the quantities delivered, received or ordered and the prices paid for the 
infringing goods,

(c) the identity of all third parties involved in the manufacture or distribution of the 
infringing goods,

(d) the number and dates of the products offered

(e) the advertising carried out, broken down by advertising medium, its reach, the 
period of distribution and the distribution area; including evidence of these 
advertising activities

(f) the costs, broken down by cost factors, and the profits made

whereby, to substantiate the information, copies of the relevant purchase documents 
(namely invoices, or alternatively delivery notes) must be submitted, whereby details 
requiring confidentiality may be redacted from the data subject to the obligation to provide 
information and notification.

8.
The defendant is obliged, within 30 days of service of the notice within the meaning of Rule 
118(8), first sentence, of the RoP and, where applicable, the certified translation, to publish 
on its website, www. ALPINA.cc, for a period of at least one month, the following text, 
without any further comments or remarks thereon, in German and English, with a direct link 
to the full text of the decision, in an easily readable and immediately visible box positioned at 
the top of the home page immediately below the browser address bar and occupying at least 
10% of the home page’s area:

“By decision of [DATE OF THE PRESENT DECISION], the Unified Patent Court, 
Court of First Instance, Düsseldorf Local Chamber, as the final outcome of 
proceedings UPC CFI No. 519/2024, found that ALPINA Coffee Systems 
GmbH had infringed the patent EP 3 398 487 B1 belonging to CUP&CINO 
Kaffeesystem Vertrieb GmbH & Co.KG by manufacturing, offering and 
placing on the market milk frothers bearing the designation ALPINA Latte 
Perfetto Duo, including via this website and within the territories of Austria, 
Germany, Denmark, France, Italy, the Netherlands and Portugal. ALPINA has 
been prohibited from continuing any of these unlawful acts and will 
therefore no longer distribute these products in future.”

“By decision of (DATE OF THE PRESENT DECISION), as the final outcome of 
proceedings UPC CFI No. 519/2024, the Unified Patent Court, Court of First 
Instance, Düsseldorf Local Division, ruled that ALPINA Coffee Systems GmbH 
has infringed the patent EP 3 398 487 B1 owned by CUP&CINO 
Kaffeesystem-Vertrieb GmbH & Co.KG by manufacturing, offering and 
placing on the market milk frothers designated as ALPINA Latte Perfetto 
Duo, including through this website and
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in the territories of Austria, Germany, Denmark, France, Italy, the 
Netherlands and Portugal. ALPINA has been ordered to refrain from all such 
unlawful conduct and will therefore no longer market these products.”

9.
The defendant has, within 30 days of service of the notice within the meaning of Rule 118 (8) 
sentence 1 of the RoP and, where applicable, the certified translation at its own expense, to 
recall in writing from commercial customers the products referred to in paragraph 2 and 
placed on the market since 9 March 2023, referring to the patent-infringing status of the 
products as judicially established by the Unified Patent Court and with a binding undertaking 
to to reimburse any fees and to bear the necessary packaging and transport costs as well as 
the customs and storage costs associated with the return, and to take the products back into 
its possession, whereby the Claimant is to be provided with a sample of the recall letters and 
a list of the addressees with their names and postal addresses or – at the defendant’s 
discretion – a copy of all recall letters.

10.
The court is requested to attach an enforcement order to its decision and to declare that the 
judgment is immediately enforceable (Article 82(1) UPCA).

11.
The defendant is obliged to reimburse the claimant for the reasonable and proportionate 
legal costs and other expenses incurred by the claimant in the course of these proceedings 
within 14 days of the court’s determination of the costs and expenses. (Art. 69(1) UPCA).

12. The defendant requests that

1.
that the claim be dismissed in its entirety;

2.
in the alternative (in the event that the Claimant’s application 1 is upheld): the Claimant’s 
applications for an injunction, for a recall and for destruction are dismissed;

3.
in the further alternative: the enforcement of the judgment in the event of even a partial 
success on the part of the Claimant is made conditional upon the Claimant providing security 
in favour of the defendant in the form of a deposit in an amount to be determined at the 
court’s discretion, or a written, irrevocable, unconditional and open-ended guarantee from a 
credit institution authorised to conduct business within the territory of a Member State of 
the European Union in an amount exceeding that determined by the courtthe territory of a 
Member State of the European Union, for the amount determined by the court.

Counterclaim for annulment:

13. The defendant requests that

1.
European Patent EP 3 398 487 B1 is declared null and void in its entirety for Austria, Germany, 
Denmark,
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France, Italy and the Netherlands.

2.
The claimant shall reimburse the defendant for the costs of legal representation and the 
proceedings.

3.
The defendant is not required to translate the prior art documents submitted in English.

14. The claimant requests that

that the counterclaim be dismissed in its entirety.

Applications for amendment of the patent:

15. The claimant requests, in essence,

that the patent at issue be upheld in the form of the auxiliary claims listed on pages 30–34 of the 
document of 27 March 2025 in the order stated, and that the patent at issue be taken as the basis 
for the Claimant’s claims to the extent of these auxiliary claims.

16. The defendant has opposed the alternative claims.

17. By order of 4 February 2026, the judge-rapporteur concluded the preliminary proceedings and 
issued instructions and conditions for the conduct of the oral hearing. By order of 5 February 2026, 
the judge-rapporteur determined that the defendant in these proceedings has the status of a small 
enterprise within the meaning of Title I of the Annex to Commission Recommendation 2003/361/EC 
of 6 May 2003.

FACTUAL AND LEGAL ISSUES:

Interpretation

18. The claimant submits that claim 2, in feature 3, according to which the pipe has an internal 
diameter which, upstream, differs from the internal diameter of a pipe section downstream of the 
throttling device, does not specify a particular length for the pipe section. Nor is the length relevant 
to the technical effect of dispersing the larger air bubbles in the milk foam into finer bubbles, since 
even a very short distance fulfils the purpose of creating back pressure. In any event, it cannot be 
inferred from the patent at issue that the pipe section must necessarily begin at the throttling 
device and end at the outlet.

19. The defendant takes the view that the pipe section is defined in the description more specifically as 
a transition section, which exhibits a gradual pressure drop with a small pressure difference per unit 
length. The patent at issue specifies the term ‘section of pipe’ to the effect that it extends over a 
length of between 0.5 m and 2 m and preferably has a length of approximately 1.5 m. The person 
skilled in the art would recognise that, according to the
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protected teaching, a corresponding length is essential. The description thus defines, both 
functionally and structurally, what is meant by a gradual pressure drop.

20. Furthermore, claim 2 distinguishes between the conduit (feature 1.3) and the outlet (feature 1.7). 
The outlet – just like the throttle – is not a component of the conduit. These are ‘fittings’.

Action for infringement

21. The claimant argues that the contested embodiment makes use of the teaching of the patent at 
issue because the transition from a pipe with an internal diameter of 2 mm to a pipe section with an 
internal diameter of 4 mm constitutes a pipe with different diameters upstream and downstream of 
the throttling device. The transition from the 2 mm plastic tube to the 4 mm coupling piece forms a 
settling section in accordance with the contested patent, which is located immediately before the 
outlet and in which a gradual pressure drop of the milk/air mixture occurs, thereby improving the 
quality of the milk foam produced.

22. The defendant argues that there is no infringement because the elbow connector and coupling 
piece of the contested embodiment, with a length of approximately 10 cm, do not constitute a pipe 
section in accordance with the patent in dispute. They do not serve as a settling section. 
Consequently, the same fine-foamed, stable milk/air mixture is produced, regardless of whether the 
coupling part and elbow connector are present or not. Furthermore, they cannot form part of the 
conduit section at the end of the line because they are fittings.

Legal consequences of the infringement action:

23. The defendants argue that, in the event of a conviction, they would require a security deposit 
because their core business is affected. Furthermore, the claims for injunctive relief, recall and 
destruction are disproportionate.

Issues in dispute regarding the counterclaim and the application for amendment

24. The defendant contends that, if the plaintiff’s interpretation of the patent at issue were to be 
accepted, the patent would be inadmissibly broadened. Furthermore, the invention underlying the 
patent at issue lacks inventive step.

LEGAL ASSESSMENT:

25. The admissible action for infringement is well founded. The admissible counterclaim is unfounded.

A. Jurisdiction of the Düsseldorf local division

26. The Düsseldorf local division has jurisdiction over the infringement action pursuant to Article 
33(1)(a) of the UPC Agreement. Furthermore, pursuant to Article 32(1) of the UPC Agreement, the 
Unified Patent Court has exclusive jurisdiction over actions relating to actual or threatened 
infringement of European patents, provided that no opt-out has been declared (Article 83(3) of the 
UPC Agreement). Apart from that, the jurisdiction of the local division chosen by the Claimant is 
deemed to be accepted in the absence of a preliminary objection by the defendant, cf. Rule 19(7) of 
the RoP.
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27. There are likewise no concerns regarding the admissibility of the counterclaim. The Unified Patent 
Court (UPC) also has international jurisdiction over the counterclaim for revocation. Pursuant to Art. 
32(1)(e) of the UPC Agreement, the UPC has exclusive jurisdiction over counterclaims for the 
revocation of (European) patents. As no opt-out (Article 83(3) of the UPC Agreement) from the 
exclusive jurisdiction of the Court in respect of the patent at issue is currently in force, the UPC – as 
the common court of the Member States of the UPC Agreement – has international jurisdiction over 
the present counterclaim pursuant to Article 24(4), 71a(2)(a), 71b(1) of Regulation (EU) No 
1215/2012.

B. Relevant expert

28. The relevant skilled person is a graduate of a mechanical engineering degree programme at a 
university or university of applied sciences with several years’ experience in the design of beverage 
machines.

C. Interpretation of the patent at issue

29. In view of the dispute between the parties, the patent at issue requires interpretation.

I. State of the art and objective

30. The patent at issue relates, inter alia, to a device for producing milk foam at an adjustable 
temperature.

31. In its introductory remarks, the patent at issue acknowledges various publications in which the 
production of milk foam is disclosed (paragraph [0002] of the patent at issue; hereinafter, 
paragraphs without a source reference are those of the patent at issue). WO 2008/08394 A1 
discloses a device in which a milk/air mixture is fed downstream of the pump via a throttling point. 
To produce warm milk foam, the milk-air mixture is heated after the throttling point by means of a 
provided valve via a flow heater arranged in a parallel pipe section and conveyed to the outlet 
(para. [0003]). DE 10 2014 216 534 discloses a device capable of switching between cold and hot 
foam production, wherein at least one throttle and a flow-through heater are arranged on the 
discharge side of the feed pump. In hot foam mode, the control unit sets a predetermined flow 
cross-section at the throttle, which differs from that in cold foam mode (see para. [0004]). The 
device of EP 1 593 330 criticises the patent at issue on the grounds that, due to the order of the 
throttle point downstream of the pump, the pressure ratio in the instantaneous water heater is not 
optimised to the extent that large air bubbles are avoided (see paragraph [0005]). US 2014/299001 
discloses a system for producing milk foam using a steam injector (para. [0006]), and from WO 
2008/120991, the skilled person is aware of the design of the instantaneous water heater as a thick-
film heater (para. [0008]). DE 20 2011 110 158 U1 discloses a system in which, at least in the outlet 
device, a flow resistance is present comprising movable resistance elements which are movable 
relative to one another when subjected to pressure by the milk/air mixture and which convert the 
mixture into milk foam in the outlet device (para. [0007]).

32. The patent in suit goes on to state that, generally speaking, when air is introduced, an initial 
foaming step takes place which produces a rather coarse, polydisperse foam. To produce a foam 
that is as homogeneous as possible, it is known to use pressure-increasing elements or 
throttling/resistance devices which, by generating back pressure,
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disperse the air in the form of bubbles with a certain size distribution (para. [0010]).

33. The patent at issue formulates the task of providing a method and a device for producing milk foam 
at an adjustable temperature, whereby the consistency and quality of the foam are to be improved 
in a simple manner, irrespective of the temperature, compared to the prior art (see paragraph 
[0011]).

34. To solve this problem, claim 2 provides for a device having the following features:

1. Apparatus (1) for producing milk foam at an adjustable temperature in accordance 
with the method of claim 1, comprising

1.1 at least one container (12, 14);
1.2 a pump (20);
1.3 a pipe (16, 34);
1.4 an air supply (22);
1.5 a flow-through heater (28)
1.6 a throttling device (32)
1.7 an outlet (36).

2. The pump (20) is used to convey milk from the at least one container (12, 14) into the 
pipe (16, 34) to the outlet (36).

3. The pipe has an internal diameter which differs upstream from the internal diameter of 
a pipe section (34) downstream of the throttling device (32).

4. The air supply (22) is used to supply air to the pipe (16).

5. The instantaneous water heater (28) is

5.1 located on the pressure side of the pump (20);
5.2 designed as a thick-film heater with an electrical resistance element, the 

temperature of which is adjustable;

6. The throttling device (32) is arranged downstream of the instantaneous water heater 
(28).

II. Principles

35. Pursuant to Article 69 EPC in conjunction with the Protocol on its interpretation, the patent claim is 
not merely the starting point but the decisive basis for determining the scope of protection of a 
European patent. The interpretation of a patent claim does not depend solely on its exact wording 
in the linguistic sense. Rather, the description and the drawings must always be taken into account 
as aids to the interpretation of the patent claim and should not be used merely to resolve any 
ambiguities in the patent claim. However, this does not mean that the patent claim serves merely as 
a guideline and that its subject-matter also extends to what, following an examination of the 
description and the drawings, appears to be the patent proprietor’s claim for protection 
(UPC_CoA_335/2023, Order of 26 February 2023 in conjunction with Order of 11 March 2024, 
GRUR-RS 2024, 2829, Headnote 2 and paras. 73–77 – 10x Genomics v. Nano-String; 
UPC_COA_182/2024,
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Order of 25 September 2024, para. 82 – Mammut v Ortovox; see also UPC_CFI_7/2024 (LD 
Düsseldorf), decision of 3 July 2024, ORD_598324/2023 – Franz Kaldewei v Bette).

III. Scope of protection

36. Feature 3 concerns the different internal diameters of the pipe upstream and a section of pipe 
downstream of the throttling device.

37. Applying the above principles, a person skilled in the art understands feature 3 of the claim to mean 
that a section of pipe ordered downstream (or after) the throttling device has a different diameter 
compared to the pipe ordered upstream (or before) the throttling device. Neither the extent of the 
change in diameter (larger or smaller) nor the specific length of this pipe section is specified. 
Functionally, the pipe section downstream of the throttling device contributes to improving the 
quality of the milk foam by being able to adjust the flow characteristics of the milk/air mixture. 
According to claim 2, it is left to the discretion of the person skilled in the art to choose the length 
and cross-section required to improve the foam quality. The section need not have a constant 
internal diameter up to the outlet, nor is the length of the section specified.

38. Claim 2 of the invention serves as the primary basis for this understanding. The claimed device must 
be suitable for producing milk foam at an adjustable temperature (feature 1). The person skilled in 
the art will gather from various passages in the description that the foam should have a uniform 
distribution of bubbles and be as fine-pored as possible (paragraphs [0012], [0015]). The device’s 
suitability for producing milk foam is achieved through a specific spatial and physical order and 
configuration of its components, which are listed in features 1.1 to 1.7. Feature 3 and feature 
groups 5 and 6 define this spatial order: the instantaneous water heater is thus arranged on the 
pressure side of the pump (feature 5.1) and the throttling device downstream of the instantaneous 
water heater (feature 6). The pipe into which the milk is conveyed has an internal diameter 
upstream of the throttling device that differs from that of the pipe section located downstream of 
the throttling device (feature 3).

39. It is precisely this order, as claimed, that the contested patent specification also describes in general 
terms in paragraph [0016], where it states:

“The device provides [[…], beyond the basic configuration] that, on the pressure side of the 
pump, the instantaneous water heater—designed as a thick-film heater with an electrical 
resistance element whose temperature is controllable—is ordered, and downstream of the 
instantaneous water heater, the throttling device is ordered, and the internal diameters of the 
pipe upstream and of a pipe section downstream of the throttling device are different. This 
order according to the invention ensures that the back pressure generated in the throttling 
device also has a beneficial effect in the instantaneous water heater. In particular [[…], it is 
possible] to achieve finer air bubbles even in the heated milk/air mixture. The temperature 
control of the instantaneous water heater is also advantageously facilitated.”

40. In this general sense, claim 2 claims the device according to the invention. The wording of the claim 
itself contains, for the pipe section at issue here,
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no further spatial or physical specifications. Feature 3 does not specify where the pipe section 
begins after the throttling device and where it ends. Nor does Feature 3 specify whether the 
internal diameter of the pipe section downstream should be larger or smaller than that of the pipe 
upstream. Feature 3 is merely one component within the claimed order, intended to contribute to 
the formation of a fine-pored foam. This is also made clear in paragraph [0024], which states that 
the production of a high-quality, fine-pored foam is based on the coordinated interaction of the 
pump, the throttling device, the pipe cross-section and the pipe length. In this context, the patent at 
issue mentions that ‘in particular’ the pressure conditions downstream of the throttling device are 
significant for the foam quality. Taking the pressure conditions downstream into account is merely 
one further means (among several) which influences the foam quality. In this respect, claim 2 is not 
concerned with achieving an optimal dispersion of the milk foam, but merely with the production of 
a high-quality, fine-pored foam.

41. In the subsequent description, the patent at issue lists certain advantages of the invention in 
relation to the aforementioned components. With regard to the various diameters claimed, the 
person skilled in the art will find in paragraph [0026] the statement that a pipe section is provided 
downstream of the throttling device, the cross-section and length of which, up to the outlet, are 
selected in such a way as to improve the quality of the milk foam. The person skilled in the art 
recognises that it is left to them to determine the specific design of the pipe section. Furthermore, 
the patent at issue explains that the pipe section acts as a kind of settling section in which the air in 
the milk/air mixture, which may still be present at least partially in the form of large bubbles, is 
dispersed into fine bubbles. The pipe section influences the flow of the milk/air mixture, which still 
exhibits some turbulent components, by increasing the laminar portion of the mixture’s flow. The 
specific design of this calming section, however, remains open. Functionally, the pipe section is 
intended to adjust the flow conditions in such a way that, in the event of partially larger bubbles, 
these are distributed more finely and the flow becomes calmer. Only the choice of the cross-section 
of the pipe section is claimed, as its internal diameter is intended to differ from the internal 
diameter of the pipe upstream.

42. Whilst paragraph [0027] now describes an embodiment in which the pipe section has a constant 
internal diameter over a length of 0.5 to 3 m, preferably approximately 1.5 m, this may be 
encompassed by the further claim 2, but does not limit it. This is also evident from a reading in 
conjunction with sub-claim 2. This claims a device according to claim 2 which provides, downstream 
of the throttling device, a pipe section with a length of 0.5 to 2 m leading to the outlet. Here, in 
addition to the different internal diameter (claim 2), a specific (constant) length specification (0.5 m 
to 2 m) of the pipe section up to the outlet is provided. This configuration ensures a gradual 
pressure drop with a small pressure difference (para. [0027]).

43. The Chamber therefore does not share the defendant’s view that only a conduit section of Claim 2 
which achieves the gradual pressure drop mentioned in paragraph [0027] is covered by that claim, 
in order to achieve the desired stabilisation and flow control. The length specifications mentioned 
there achieve a pressure which the patent at issue considers advantageous. However, as is apparent 
from paragraph [0024], there are various pressure conditions which influence the foam quality, and 
these are, in addition to increasing the laminar proportion of the flow, merely a further means of 
producing high-quality foam. Nor does it follow from paragraph [0024] that the change in cross-
section is constant up to the outlet
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must take place or where, specifically, the pipe section downstream of the throttle may begin. The 
wording of the claim, which is broader in this respect, is impermissibly narrowed by the defendant’s 
interpretation beyond its literal scope. Even a slight pressure drop caused by a short length of the 
settling section is covered by claim 2, provided that this contributes to the fine porosity of the foam. 
The claim specifies neither an optimal dispersion nor a specific homogeneity. Claim 2 leaves the 
person skilled in the art precisely the freedom referred to in paragraph [0024] to coordinate the 
components—pump, throttling device, pipe cross-section and pipe length—in such a way that their 
interaction enables the production of high-quality, fine-pored foam. The limit to the design of the 
pipe section is found by the person skilled in the art where the function of improving foam quality is 
no longer achieved.

44. Finally, the claim does not preclude the installation of other components in the pipe, provided that 
the milk/air mixture can flow through them as part of the pipe. Insofar as the claimant argues that a 
person skilled in the art understands a fitting to be a component for altering and controlling the 
fluid flow, such a part may form part of the pipe or the pipe section. Nor is anything to the contrary 
to be inferred from the remainder of the description of the contested patent.

D. Legal position

45. The counterclaim for nullity is well founded.

I. Main claim

1. Inadmissible extension

a) Standard

46. According to the principles established by the Court of Appeal, an inadmissible extension occurs 
where the granted claim contains a subject-matter that goes beyond the content of the application 
as filed. To determine this, the court must therefore first examine what a person skilled in the art, 
using their general technical knowledge and viewed objectively, would immediately and 
unambiguously derive from the entire application as filed as at the filing date, whereby an implicitly 
disclosed subject-matter, i.e. a subject-matter that is a clear and unambiguous consequence of 
what is expressly mentioned, is also regarded as part of its content. If the patent arises from a 
divisional application, this requirement applies to each earlier application. The subject-matter of the 
granted claim 1 must therefore not go beyond (1) the disclosure of the application filed for the 
patent in dispute and (2) the disclosure of the original PCT application which has entered the 
regional phase and constitutes the parent application for the divisional application 
(UPC_CoA_764/2024, Order of 2 October 2025, Headnotes 1 and 2, para. 64
- 65 – expert klein v. Seoul Viosys). The assessment of whether there has been an impermissible 
extension is a question of law to be decided on the basis of the facts presented by the parties. The 
facts are the relevant claims and the application filed. Since the court is examining whether the 
relevant claims in the application as a whole have a basis, it may examine the entire document 
(UPC_CoA_528/2024, decision of 25 November 2025, Headnote 4, paras. 105–108 – Amgen v 
Sanofi).

b) The present case
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aa) Apparatus claim 2

47. In accordance with the above principles, the person skilled in the art derives the claimed feature 3 
of claim 2 from the overall disclosure of the original application.

48. The defendant essentially argues that the decisive passage of the application is on page 9, lines 1–
10 (Appendix D, see inset):

49. There, the feature of the different internal diameters is disclosed merely as a specification of a pipe 
section with a constant internal diameter.

50. In contrast, the claimant also refers to pp. 6, line 23 to p. 7, line 2, as well as to claim 11 of the 
application (shown):
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.

51. With regard to claim 11, the defendant argues that the pipe section is first introduced in claim 10 
and that, consequently, the reference in claim 11 can correctly be interpreted only in relation to 
claim 10, meaning that the variation in internal diameters is disclosed only in connection with a pipe 
section of a defined length of 0.5 to 2 metres from the outlet.

52. The Board considers that feature 3 is disclosed directly and unambiguously in the original 
application, without any intermediate generalisation. Thus, the general passage concerning the line 
section appears on page 6, bottom, to page 7, line 2 of the application, just as it does in paragraph 
[0026] of the patent at issue. Feature 3 is then found in sub-claim 11. The cross-reference to claim 
10, to which the defendants object, is not mandatory, because when assessing the inadmissible 
extension, the person skilled in the art considers the disclosure content of the entire application 
document and not merely the claims contained therein. On the contrary, when considering the 
figure and the description together, the person skilled in the art recognises that reference number 
34 represents the said pipe section. Claim 3 shows the remaining components of the components 
according to the invention. In its overall disclosure, the application therefore discloses feature 3 of 
claim 2 of the contested patent, according to the present interpretation.

bb) Method claim 1

53. In so far as the defendant has merely argued, with regard to claim 1, that its submissions apply 
mutatis mutandis as they do to claim 2, these submissions do not satisfy its burden of proof. This is 
not a sufficiently substantiated argument, as the claims relate to a different type of claim and 
different features.

2. Inventive step

a) Standard

54. In accordance with the principles of the Court of Appeal (UPC_CoA_ CoA_464/2024, decision of 25 
November 2025, Headnotes 4–13, paras. 128–136 – Meril v. Edwards; UPC_CoA_528/2024,
decision of 25 November 2025, Headnotes 10–22, paras. 122–138 et seq. – Amgen v. Sanofi), the 
person skilled in the art approaches the question of inventive step as follows:

55. First, the objective problem that the invention seeks to solve must be identified. This must be 
assessed from the perspective of a person skilled in the art, based on their general technical 
knowledge at the time of filing or the priority date (also referred to as the relevant date) of the 
patent. This must be done by determining what the invention contributes to the state of the art, not 
by considering the individual features of the claim, but by comparing the claim as a whole in 
conjunction with the description and the drawings, taking into account the inventive concept 
underlying the invention (the technical teaching), which must be based on the technical effect(s)
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which the person skilled in the art, on the basis of the application, understands to have been 
achieved by the claimed invention.

56. To avoid a retrospective assessment, the objective problem should not contain any references to 
the claimed solution.

57. The claimed solution is obvious if, at the relevant time, a person skilled in the art, starting from a 
realistic point of departure within the state of the art in the relevant technical field and seeking to 
solve the objective problem, would have arrived at the claimed solution (and not merely could have 
arrived at it).

58. The relevant technical field is the field relevant to the objective problem to be solved, as well as any 
field in which the same or a similar problem arises and which the person skilled in the art in the 
specific field can be expected to be familiar with.

59. A starting point is realistic if its teaching would have been of interest to a person skilled in the art 
seeking to solve the objective problem at the relevant time. This may be the case, for example, 
where the relevant prior art already discloses several features similar to those of the claimed 
invention and/or addresses the same or a similar underlying problem as that of the claimed 
invention. There may be more than one realistic starting point, and the claimed invention must be 
inventive in relation to each of these starting points.

60. The person skilled in the art possesses no inventive ability or imagination and requires a hint or 
motivation which, starting from a realistic starting point, prompts them to take the next step 
towards the claimed invention. As a rule, a claimed solution is to be regarded as non-
inventive/obvious if the person skilled in the art would take the next step on the basis of the hint or 
as a matter of routine and arrive at the claimed invention.

61. A claimed solution is obvious if the person skilled in the art would have taken the next step in the 
expectation of finding a intended solution to his technical problem. This is generally the case if the 
results of the next step were clearly foreseeable or if there was a reasonable prospect of success.

62. The burden of proof that the results were clearly foreseeable or that the person skilled in the art 
could reasonably have expected success – that is, that the solution sought by the next step would 
solve the objective problem – lies with the party challenging the validity of the patent. A reasonable 
prospect of success presupposes that the person skilled in the art can rationally predict, on the basis 
of a scientific assessment of the facts known before the start of a research project, that this project 
can be successfully completed within a reasonable period of time.

63. Whether there is a reasonable prospect of success depends on the circumstances of the individual 
case. The less explored a technical field of research is, the more difficult it is to make predictions 
about its successful completion, and the lower the prospect of success. Foreseeable practical or 
technical difficulties, as well as the costs associated with testing whether the desired result will be 
achieved in a subsequent step, may also deter the person skilled in the art from taking that step. On 
the other hand, the stronger the indication of the claimed solution, the lower the threshold for a 
reasonable prospect of success.
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64. Where the patent proprietor raises uncertainties and/or practical or technical difficulties and 
provides sufficient justification, the burden of proof that these would not prevent a person skilled in 
the art from having a reasonable prospect of success lies with the party asserting obviousness.

65. In their party’s expert report, the claimants cite various prior art references which they describe as 
the closest prior art. However, since the burden of presentation and proof for their challenges to 
the legal status rests with the defendant, only those prior art references cited by the defendant in 
the counterclaim for nullity, which are intended to negate the inventive step of the patent at issue, 
are relevant.

b)    Starting point WO 2016/034255 (Annex E; hereinafter WO 255) in combination with WO 2012 159 
729 (Annex F; hereinafter WO 729) and EP 2 294 952 A1 (Annex T; hereinafter EP 952)

aa) Starting point WO 255

66. WO 255 relates to a beverage dispenser that prepares hot drinks and, by way of example, dispenses 
milk foam.

67. Figure 2 shows a brewing chamber 2 of the device and, separately from this on the right-hand side, 
a reservoir 4´ from which milk can be drawn by pump 3´. A pipe heater 5´ is ordered on the pressure 
side of the pump. The defendant is of the opinion that the instantaneous water heater may be 
designed as a thick-film heater (page 5, lines 8–15 of WO 255) and refers to WO 2007/008 075.

68. The defendant further argues that, as the substance in question is milk foam, an air supply must 
also be present (p. 14, lines 6 ff: “[…] and secondly the foamed milk is passed through a pipe heater 
to stabilise and improve the foam previously obtained […]”; lines 21–24: “The invention also relates 
to a process for preparing foamed milk which comprises the step of heating the foamed milk in a 
pipe heater whilst said milk is flowing.”). However, this passage of the citation leaves open how and 
by what method the milk foam is produced and whether there is an air supply on the apparatus for 
this purpose. In this respect, in the Court’s view, an air supply is not directly and unambiguously 
disclosed.

69. A throttling device ordered downstream of the instantaneous water heater (feature
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1.5, 6), is undisputedly not disclosed. Even though the sequence of the heating and generation 
processes is irrelevant to the device claim, as it is not claimed, the defendant nevertheless asserts 
the disclosure of device feature 4 (air supply), which the person skilled in the art cannot directly and 
unambiguously derive from WO 255 either.

70. WO 255 therefore does not disclose the components air supply and throttling device (features 1.4, 
1.6, 4 and 6), nor does it disclose a throttle device arranged downstream (features 1.6, 6) and a 
subsequent pipe section whose internal diameter differs from that of the upstream pipe (feature 3).

bb) WO 729

75. WO 729 relates to a device for frothing milk. It states as its objective (p. 3, 1st paragraph) to provide 
a device for frothing a liquid, in particular (cold) milk or milk in an unheated form, with which the 
consistency of the heated foam can be easily influenced, i.e. altered. Furthermore, the objective is 
to provide such a device which has a simple and/or compact design and can be cleaned with 
minimal effort, as well as to provide a beverage maker (in particular a fully automatic coffee 
machine) which is equipped with a frothing device according to the invention.

76. The defendant further submits that the teaching of the document is set out in the last paragraph of 
page 10 and Figure 3, namely to provide a throttle (restriction 5,6) on the discharge side of a pump 
and, downstream of this, a settling section arranged downstream of the throttle.

77. The passages cited by the defendant are shown below in a slightly reduced font size:
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Figure 3:

78. Furthermore, the following additional information is found at the end of page 29 and the beginning 
of page 30 of WO 729:

cc) EP 952

79. According to paragraph [0004] of EP 952, the objective of this citation is to provide a device
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to create a device capable of dispensing cold milk foam, warm milk foam, hot milk and cold milk of 
the highest quality, whereby all products dispensed by this device are to be dispensed in adjustable 
quantities. Whilst, according to EP 052, the hot milk, cold milk and warm milk foam are dispensed 
via the emulsification device, the cold milk, to which air is added, is conveyed through a first 
throttle valve and a settling section and then enters the dispensing unit (para. [0006]). As it flows 
through the throttle valve, the air-milk mixture emulsifies into milk foam; the air is still partially 
present in the milk in the form of large bubbles, and it is only in the settling section that the air-milk 
mixture emulsifies into fine-bubbled foam of the desired quality. Paragraph [0036] of EP 952 
describes an embodiment in which the milk-air mixture is forced through the first throttle valve 11 
and emulsifies into milk foam therein. However, the milk-air mixture still contains some large 
bubbles and enters the settling section 12, which consists of a tube 30 of a specific length. In this 
settling section 12, the milk-air mixture emulsifies into fine-bubbled foam.

dd) No successful challenge to the inventive step

(1) The combination does not disclose all the features of device claim 2

80. None of the three cited documents discloses feature 3. Even the defendant does not claim this.

81. WO 255 does not disclose any stilling section within the meaning of the patent at issue. WO 729 
shows a stilling section which is, for example, 50 cm long, meanders, or
for example, a rigid pipe with a circular cross-section, formed with a constant internal diameter. A 
change in the internal diameter of this pipe section relative to the pipe running upstream of a 
throttle is not disclosed. EP 952 discloses a calming section consisting of a hose of a specific length. 
The defendant does not cite any disclosed variations in internal diameter in this document.

82. Therefore, even if one were to assume, in favour of the defendant, that all other requirements for 
the assessment of inventive step were met – which also appears doubtful (see (2)) – even a 
combination of the cited documents would not disclose all the features of the claim.

(2) Objective technical problem, correct starting point, motivation

83. The claimant identifies the objective technical problem as the creation of a device for producing 
improved milk foam, in which the temperature of the milk can be adjusted very quickly whilst 
simultaneously preventing the expansion of the air bubbles (caused by the change in temperature), 
in order to improve the quality of the foam. The defendant does not specifically contest this.

84. The claimant further argues that WO 255 does not constitute a realistic starting point, because in 
that document, according to a method not described in detail, the milk foam is first produced and 
then heated. This, it contends, is a fundamentally different approach to that of the invention. The 
patent at issue consistently distinguishes between the milk-
/air mixture upstream of the throttling device and the milk foam formed downstream of the 
throttling device. The latter does not appear convincing in view of paragraph
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[0012], which also defines a milk/air mixture as milk foam, this does not appear convincing. 
Nevertheless, there are serious doubts as to whether the person skilled in the art would take WO 
255 as a starting point, given that it does not deal with the actual production of the foam, but 
merely with its heating.

85. Even if one were to adopt the defendants’ view that the problem of air bubble expansion still arises 
when pre-existing foam is heated, and that the skilled person would therefore choose WO 255 as a 
realistic starting, the defendant has not put forward any argument as to where the person skilled in 
the art would derive a motivation, based on WO 255, to provide a throttling device followed by a 
settling section downstream of the throttle. The defendant does not indicate where the problem of 
additional air bubble formation upon heating of the instantaneous water heater is addressed in WO 
255 to provide for a throttling device. Rather, it merely claims that it was motivated to consider the 
solution and to implement it as the next step in the development of the prior art. This constitutes a 
classic retrospective assessment in light of the patent at issue.

(3) Method claim 1 and dependent claims

86. Insofar as the defendant bases its argument solely on a single sentence of claim 1, this submission is 
not sufficient to negate the inventive step of that claim, if only because it lacks substantiation. Since 
claims 3 to 8 are dependent claims and thus all contain the undisclosed feature 3, the objection is 
likewise unsuccessful in this respect.

c) Starting point DE 20 2011 110 158 (Annex G; hereinafter DE 158) in combination
with EP 0 335 250 A1 (Annex H; hereinafter EP 250)

aa) DE 158

87. DE 158 relates to a device for foaming liquid. Figure 1 below shows a schematic block diagram of 
the device according to the invention.
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88. Milk is conveyed through the suction line 4, whilst air is fed into the air enrichment component 9 via 
an air supply line 11. Furthermore, the device comprises a pump 5, on the discharge side of which a 
first flow resistance 18 and, subsequently, a heating device 16 are arranged.

89. A second flow resistance 28 is ordered in the dispensing device 8, by means of which a very fine, 
stable milk foam is produced from the aerated milk and dispensed into a cup located below the 
dispensing device (see paragraph [0042] of DE 158). The outlet device 8 has a second resistance 
point, not shown in the drawing, on which the second flow resistance rests (see para. [0043].

bb) EP 250

90. EP 250 discloses a flow heater, in particular for coffee and tea machines, which is designed as a 
thick-film heater.

cc) No successful challenge to inventive step

(1) No disclosure of all features of device claim 2

91. The defendant claims that DE 158 is a further realistic starting point which discloses all features of 
claim 2 except for feature 5.2.

92. DE 158 is already recognised prior art. In this respect, it is incumbent upon the defendant to clearly 
demonstrate why prior art that has already been examined should nevertheless be deemed to 
destroy the invention. The defendant has failed to do so.

93. Contrary to the defendant’s submission that only the feature of the thick-film heater is missing, DE 
158 also does not disclose a line section downstream of the throttle. The defendant contends that 
the lower part of the outlet device in DE 158 corresponds to the pipe section 34 of the patent at 
issue, which is arranged downstream of the throttle device 32. According to the patent at issue, the 
outlet is a component distinct from the pipe/pipe section. In DE 158, however, the throttle is 
integrated into the outlet device.

94. Even if one were to adopt the defendant’s position, it is not directly and unambiguously disclosed 
either in the cited passages of paragraphs [0042] and [0043] of DE 158 or in Figure 1 of DE 158 that 
a section of pipe follows at all after the second flow restriction (= throttle). Furthermore, paragraph 
[0043] of DE 158 discloses that a stop point, not shown in the drawing, is present to ensure 
resistance to displacement within the outlet device. It is therefore not apparent to a person skilled 
in the art that a remaining section of the outlet follows the resistance.

(2) No motivation

95. Furthermore, the defendant has again failed to explain where in DE 158 there is a motivation to 
provide for faster temperature control by means of a thick-film heater.

dd) Method claim 1 and dependent claims

96. The foregoing also applies to method claim 1 and the dependent claims.
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d) Starting point DE 158 in combination with EP 0 299 146, WO 2008 150 172, WO 2009/01290 or IEE 
Transactions on Industry Applications, Vol. 30, No. 3, p. 573

97. The above applies to the combination of DE 158 with these four other publications. All four 
publications deal with various forms of thick-film heaters, mostly used in coffee machines. Apart 
from the disclosure of feature 3 in DE 158, as already pointed out, no motivation is apparent here 
either.

e) EP 485 350 (Annex R; hereinafter EP 350) in combination with EP 250

aa) Starting point EP 350

98. EP 350 relates to a device for homogenising, mixing and emulsifying liquid products.

99. The defendant’s submission alone, which describes the disclosure content of EP 350 by assigning 
reference numbers from Figure 4 of EP 350 to the list of features of the patent at issue and by 
providing an enlarged version of the figure in which its own annotations have been added, falls far 
short of meeting its burden of proof.

bb) No disclosure of feature 3

100. Any combination does not disclose feature 3.

101. Apart from the fact that it is already questionable whether the disclosure of a throttling function 
through the alteration of the cross-section of the double tube 6 by the mandrel 11 constitutes a 
direct and unambiguous disclosure of the throttling device as a component, feature 3 is again not 
disclosed. A narrowing of a pipe section is not directly and unambiguously disclosed.

cc) No motivation

102. Finally, the defendant has also failed here to provide any argument regarding the motivation in EP 
350, which would be necessary to combine it with EP 250.

dd) Method claim 1 and the dependent claims

103. The foregoing also applies to method claim 1 and the dependent claims.

f. Starting point EP 350 in combination with EP 0 299 146, WO 2008 150 172, WO 2009/01290 or IEE 
Transactions on Industry Applications, Vol. 30, No. 3, p. 573

104. Reference is made to the previous remarks. Any combinations do not exhibit feature 3.

II. Alternative claims

105. Since the counterclaim has already failed on the main claim, the auxiliary claims are no longer 
relevant.

E. Action for infringement

106. The action for infringement is well founded.
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107. In view of the interpretation set out here, the contested embodiment directly infringes feature 3. The 
contested embodiment comprises a coupling section which is connected to the remainder of the 
pipe downstream of the throttling device via an elbow joint. The coupling section and the elbow 
joint constitute parts of the pipe section. Since the claim does not stipulate that the change in 
internal diameter must be constant over a specific length up to the outlet, it is sufficient that the 
internal diameter is increased by the coupling part approximately 8 cm before the outlet. 
Consequently, the pipe section downstream of the throttle differs (4 mm) from the pipe upstream 
of the throttle (2 mm).

108. This section of the pipe also contributes to improving the foam quality. The claimant, who bears 
the burden of proof in this regard, examined the contested design and carried out a comparative 
test using the coupling component and without it (see Annex A2, expert report by Dr Gehring, pp. 
17–20). The images of the test, in particular on page 18 of Dr Gehring’s expert report, show an 
improved consistency and fine porosity of the foam produced using the coupling part, even if this 
improvement is only slight. Furthermore, the homogeneity of the foam is also comparatively higher 
when the coupling part is used. Since the patent at issue does not specify how significant the 
contribution to the improvement of the milk foam must be or what degree of improvement is to be 
achieved, the minor improvement in the milk foam described above, achieved by the said conduit 
section of the contested embodiment, is sufficient to constitute an infringement of the patent at 
issue.

109. The defendant, on the other hand, has not substantially contested the claimant’s submissions. 
Insofar as the defendant asserts that the coupling piece and elbow connector do not serve as a 
settling section and refers to the witness statement of Mr (Exhibit C), who, in the contested 
embodiment, allowed the milk/air mixture to flow directly from the hose (without the coupling 
piece and elbow connector) into a glass, the argument is already unsubstantiated and the 
evidence is therefore of no avail. According to the witness’s written statement, the test 
showed that the contested embodiment produces excellent milk foam even when the elbow 
connector is disconnected (Annex C, p. 11). This statement does not address whether the foam, 
without the use of the coupling piece and elbow connector, exhibits a structure that is as fine-pored 
and homogeneous as when the coupling piece is used. The defendants have therefore not refuted 
the claimant’s submission that the foam quality is improved when the coupling piece is used in the 
contested embodiment.

F. Legal consequences

110. The foregoing considerations justify the legal consequences set out in detail below:

I. Declaration of patent infringement

111. The finding of patent infringement is based on Section 64(2)(a) of the UPC Agreement. The acts of 
use are specified in the injunction order and do not need to be listed separately in the declaratory 
judgment.

II. Injunction

112. Taking into account the circumstances of the case, the claimant is entitled to an injunction 
prohibiting the continuation of the infringement pursuant to Article 25(a) of the UPC Agreement or 
Article 26 of the UPC Agreement in conjunction with Article 63(1)
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UPC Agreement.

113. It is undisputed that the defendant markets the contested embodiment and thereby uses the 
invention covered by the patent in suit. Nor is the injunction disproportionate. The defendant’s 
objection that the Claimant is seeking to destroy the defendant economically is unsupported by any 
evidence and is therefore unsubstantiated.

III. Threat of a penalty payment

114. The imposition of a penalty payment for non-compliance (Section 63(2) of the UPC Agreement) 
raises no concerns. This also applies from the perspective of proportionality.

IV. Destruction

115. The destruction order is based on Art. 25(a) of the UPC Agreement in conjunction with Art. 64(2)(e) 
of the UPC Agreement. Just as with the injunction, there is no apparent disproportion in the 
destruction measure.

116. The objection regarding the limitation period raised in the documents is no longer relevant to the 
decision, as the claimant amended its applications to the date of grant during the oral hearing, 
thereby ruling out a plea of limitation from the outset.

117. The destruction of advertising materials is excluded from the destruction order, as these are not 
covered by the wording of the law. Article 64(2)(e) of the UPC Agreement refers to the destruction 
of the products and/or the relevant materials and equipment. The latter refers to materials and 
equipment used in the manufacture of the products. Purely promotional materials, which merely 
depict the contested embodiments, are not covered.

118. In view of the recalled products also covered by the application, the destruction period was set at 
three months, exceeding the period requested. It seems realistic that not all returned goods from 
potentially several European countries will have reached the defendants 30 days after service.

V. Determination of the liability for damages on the merits

119. The liability for damages is governed by Section 68(1) of the UPC Agreement. Had the defendant 
exercised the requisite care, it would have been able to recognise that the contested embodiment 
infringes the patent at issue.

VI. Provisional damages

120. Pursuant to Rule 119 of the RoP, the court may award provisional damages to the successful party, 
subject to conditions determined by the court, which are intended to cover at least the provisional 
costs of the damages and compensation proceedings incurred by the successful party. In this 
context, it must be borne in mind that the value in dispute in the damages proceedings does not 
necessarily correspond to that in the infringement proceedings. Rather, the value in dispute is 
based on the calculation of the damages to which the claimant is entitled, to be made by the 
claimant in accordance with Rule 131.2(e) of the RoP.

121. As there is no corresponding calculation by the claimant, only the standard fixed fee of €4,000 can 
be taken into account in favour of the claimant (see
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Rule 132 of the RoP in conjunction with Section I of the Court Fees Table, as amended and in force 
since 1 January 2026).

VII. Information and invoicing

122. The obligation to provide information and account is based on Article 25(a) of the UPC Agreement 
in conjunction with Article 67(1) of the UPC Agreement (UPC_CFI_7/2023, (LD Düsseldorf), Decision 
of 3 July 2024, p. 29, para. II.b – Kaldewei v Bette; UPC_CFI_16/2024 (LD Düsseldorf), Decision of 14 
January 2025,
E. III., p. 36 – Ortovox v Mammut).

VIII.  No publication of the decision

123. Article 80 of the UPC Agreement allows the court to decide at its own discretion on the admissibility 
of such publication.

124. According to the case law of this local division, publication carries an additional punitive element. 
For an order to be granted, the claimant’s interest in publication must outweigh the adverse 
consequences for the defendant. Publication is generally only permissible if the claimant’s interests 
are not already protected by other measures (see UPC_CFI_373/2023 (LD Düsseldorf), decision of 
31 October 2023 – SodaStream v Aarke).

125. The Court of Appeal (UPC_CoA_464/2024, decision of 25 November 2025, paras. 199–200, Meril v 
Edwards) appears to follow a two-stage test: first, it must be determined whether the patent holder 
has a legitimate interest in publication. In the second stage, it is examined whether the defendant’s 
interests in non-publication outweigh this interest. In favour of the patent holder, it must be taken 
into account whether the publication contains the full text of the decision or at least the heading 
and the operative part.

126. Taking both approaches into account, the local division, in exercising its discretion, sees no reason 
to authorise publication. The claimant has not asserted any legitimate interest in this regard that 
would justify additional publication, which would have to be ordered in addition to that which is 
already taking place on the court’s website.

IX. Recall

127. The decision regarding the recall from the distribution channels of the directly infringing products is 
justified under Article 25(a) of the UPC Agreement in conjunction with Article 64(2)(b) and (4) of the 
UPC Agreement. No disproportion is apparent.

X. Security

1. Principles

128. Pursuant to Section 82(2) of the UPC Agreement and Rule 118.8(2) of the RoP, the court may make 
any order or measure it is required to make subject to the provision of security. However, in the 
present case, the local division sees neither grounds nor a need for such an order.
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129. In exercising this discretion, the court must balance the Claimant’s interest in the effective 
enforcement of their intellectual property right against the interest in the effective enforcement of 
potential claims for damages in the event of a subsequent setting aside of the judgment. This 
requires an assessment on a case-by-case basis. An assessment on a case-by-case basis is therefore 
always required. The factors to be taken into account when considering whether to order the 
provision of security include the claimant’s financial situation, which may give rise to a legitimate 
and real concern that a potential claim for damages cannot be enforced and/or executed, or can 
only be done so at disproportionate expense, should the first-instance decision be set aside or 
amended. Whether and to what extent such factors exist must be determined, as in the case of an 
application for security under Rule 158 of the RoP, on the basis of the facts and arguments put 
forward by the parties. Against this background, it is incumbent upon the defendant to put forward 
facts and arguments as to why, in the specific case, it appears appropriate to make the order or 
measure pursuant to Rule 118.8 of the RoP subject to security to be determined by the court. If the 
defendant has complied with this, it is incumbent upon the claimant to contest these facts and 
grounds in a substantiated manner, particularly as the claimant generally has knowledge of and 
evidence regarding his financial situation. Likewise, it is the claimant’s responsibility, where 
appropriate, to explain why, despite the reasons put forward by the defendant, their interest in 
enforcing their intellectual property right outweighs the requirement for security (see 
UPC_CFI_363/2024 (LD), decision of 10 October 2024, ORD_598458/2023 – Seoul Viosys v. expert), 
regarding the application for security under Rule 158 of the RoP: UPC_COA_328/2024, Order of 26 
August 2024 – Ballinno v. Kinexon Sports; UPC_CFI_373/2024 (LD Düsseldorf), order of 5 August 
2024 – SodaStream v. Aarke; UPC_CFI_514/2023 (LD München), order of 23 April 2024 – 
Volkswagen v. NST, with further references).

2. The present case

130. The defendant has not sufficiently discharged its burden of proof. It is seeking a security deposit, 
but makes only a general submission in this regard, merely referring in broad terms to the loss of all 
current turnover and future damage to its business. It provides neither precise sales figures for the 
contested product nor are these otherwise apparent from its submission regarding its status as a 
small business. Nor is the claim that the measures would affect its core business substantiated in 
concrete terms.

XI. Costs

131. Pursuant to Section 69(2) of the UPC Agreement in conjunction with Rule 118.5 of the RoP, a 
decision on costs had to be made. The decision takes into account the fact that the claimant did not 
fully succeed with its applications for payment of provisional damages and the right to publication 
in the infringement action, and that the defendant has not succeeded with its counterclaim for 
invalidity.

XII. Upper limit for recoverable costs

132. The setting of the upper limits for recoverable legal representation costs is based on the decision of 
the Administrative Committee on the upper limits for recoverable costs of
24 April 2023 (D - AC/10/24042023_D).

133. Even though the defendant has the status of a small enterprise, it has no
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pursuant to Article 2(2) of the Administrative Committee’s decision on the ceilings for reimbursable 
costs of 24 April 2023 (D - AC/10/24042023_D), to reduce the ceiling for the defendant. In the 
absence of a corresponding application and a corresponding submission pursuant to Article 2(3) of 
the aforementioned decision, nothing follows from the status alone.
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DECISION:

1. It is held that the defendant infringes claim 2 of EP 3 398 487 B1.

2. The defendant is prohibited from, in the countries of Austria, Germany, Denmark, France, 
Italy, the Netherlands and Portugal

Apparatus for producing milk foam at an adjustable temperature in accordance with 
the method for producing milk foam at an adjustable temperature, wherein milk from 
at least one container and supplied air from a pump are drawn in as a milk/air mixture, 
conveyed through a flow heater and thereby heated, and subsequently converted into 
milk foam in a throttling device and conveyed to an outlet, characterised in that the 
milk/air mixture is heated on the pressure side of the pump in a flow heater designed 
as a thick-film heater with an electrical resistance element whose temperature is 
controllable, and is converted into milk foam, and a back pressure is generated in the 
milk/air mixture within the instantaneous water heater by the throttling device, 
whereby the flow characteristics downstream of the throttling device can be adjusted 
by means of a flow-restriction section having an internal diameter which differs from 
that of the pipe upstream of the throttling device,

comprising

a pump for conveying milk from at least one container into a pipe leading to an outlet, 
an air supply for supplying air into the pipe, a flow heater and a throttling device

characterised in that

the instantaneous water heater is arranged on the pressure side of the pump and the 
throttling device is arranged downstream of the instantaneous water heater, wherein 
the instantaneous water heater is designed as a thick-film heater with an electrical 
resistance elementwhose temperature is adjustable, and the internal diameter of the 
pipe upstream and of a pipe section downstream of the throttling device are different,

in particular milk frothers of the ALPINA Latte Perfetto Duo type,

to manufacture, offer for sale, place on the market, use, or import or possess for the 
aforementioned purposes.

3. The defendant shall pay a penalty of up to €3,000 for each individual instance and each day of 
infringement of point 2.

4. The defendant is obliged, within a period of 3 months following service of the notice within 
the meaning of Rule 118 (8) sentence 1 of the RoP and, where applicable, the certified 
translation, to destroy at its own expense all infringing products referred to in point 2 above 
which are in its direct or indirect possession and/or ownership, in particular all milk frothers 
of the type ALPINA Latte Perfetto Duo, and to provide the Claimant with evidence of such 
destruction or, at the Claimant’s
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choice, to a bailiff to be appointed by the Claimant for the purpose of destruction; this also 
applies to such infringing products which, as a result of a recall, return to the defendant’s 
control.

5. It is hereby ordered that the defendant is obliged to compensate the claimant for any 
damage incurred by the claimant as a result of the acts referred to in paragraph 2 since 9 
March 2022 or which may be incurred in the future.

6. The defendant shall pay the claimant provisional damages in the amount of €4,000.00.

7. The defendant is required, within 30 days of service of the notice within the meaning of Rule 
118 (8) sentence 1 of the RoP and, where applicable, the certified translation thereof to the 
Claimant, to provide information on the extent to which it has committed the acts referred to 
in paragraph 2 since 9 March 2022, in the form of a statement structured for each month of a 
calendar year and by infringing product, containing the following information:

a) the origin and distribution channels of the infringing products,

b) the quantities delivered, received or ordered and the prices paid for the 
infringing products,

c) the identity of all third parties involved in the manufacture or distribution of the 
infringing products,

d) the number and dates of the products offered,

e) the advertising carried out, broken down by advertising medium, its circulation, 
the period of distribution and the distribution area; including evidence of these 
advertising activities,

f) the costs, broken down by cost factors, and the profits realised,

Copies of the relevant purchase documents (namely invoices, or alternatively delivery notes) 
must be submitted to substantiate the information provided; details requiring confidentiality 
may be redacted from the data subject to the obligation to provide information and 
disclosure.

8. The defendant must, within a period of 30 days following service of the notice within the 
meaning of Rule 118 (8) sentence 1 of the RoP and, where applicable, the certified translation 
at its own expense, to recall in writing from commercial customers the products referred to in 
point 2 and placed on the market since 9 March 2022, referring to the patent-infringing status 
of the products as judicially established by the Unified Patent Court and with a binding 
undertaking to to reimburse any fees and to bear the necessary packaging and transport 
costs as well as the customs and storage costs associated with the return, and to take the 
products back into their possession, whereby the Claimant is to be provided with a sample of 
the recall letters and a list of the addressees with names and postal addresses or – at the 
defendant’s discretion – a copy of all recall letters.
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9. In all other respects, the claim is dismissed.

10. The counterclaim for annulment is dismissed.

11. The defendant shall bear 85% of the costs of the claim and the claimant 15%. The defendant 
shall bear the costs of the counterclaim for annulment.

12.   The value in dispute for the claim and the counterclaim for annulment is set at €500,000.00 
in each case
€500,000.00.

13. The upper limit for recoverable legal representation costs is set at €112,000.00 for both the 
claim and the counterclaim for annulment.



34

Düsseldorf, 18 March 2026 NAMES AND 
SIGNATURES

Presiding Judge Thomas

Legally qualified judge Dr Thom

Legally qualified judge Kupecz

Technically qualified judge Parrini

For the Deputy-Registrar

INFORMATION ON APPEALS: 

Any party whose applications have been rejected in whole or in part may lodge an appeal against this decision 
with the Court of Appeal within two months of the decision being served (Art. 73(1) UPC Agreement, R. 
220.1(a), 224.1(a) RoP).

Information on enforcement (Art. 82 UPC Agreement, Art. 37(2) EPGS, R. 118.8, 158.2, 354, 355.4 RoP): 

A certified copy of the enforceable decision shall be issued by the Deputy-Registrar on application by the 
enforcing party, Rule 69 of the Rules of Procedure.
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This decision was pronounced in open court on 18 March 2026. Presiding Judge Thomas


